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CURRENT EVENTS. 





Tue legislatures of many of the States, 
notably New York, Massachusetts, Michigan, 
Ohio, and Wisconsin are attempting to 
amend the libel law. There is certainly need 
of it, and yet, most of the amendments pro- 
posed seem to lean somewhat in the wrong 
direction. In Michigan, some three years 
ago, the press of the State secured the pas- 
sage of a statute which was eminently satis- 
factory to them. By that law, it was pro- 
vided, that a plaintiff could recover only 
actual damages, if it should appear that the 
publication was made in good faith, and did 
not involve a criminal charge, that its falsity 
was due to a misapprehension of the facts, 
and that the error was corrected in the paper 
as soon as it was brought to the attention of 
the editor. Actual damages were defined to 
be ‘‘all damages the plaintiff may show he 
has suffered in respect to his property, busi- 
ness, trade, profession or occupation, and no 
other damages.’’ This law was recently de- 
clared unconstitutional by the Supreme Court 
of the State, in Park v. The Detroit Free 
Press Co., 28 Cent. L. J. 56, and immediately 
the press of the country, headed by the New 
York Herald, made vigorous protests and 
began a general agitation of the subject. 

It is, without doubt, difficult, in legislation 
of this character, to steer clear between the 
Scylla of unrestrained journalistic license, 
and the Charybdis of unreasonable, ex- 
acting responsibility. But it is possible to 
do so, and to frame a law which, at the same 
time, protects decent journalism and also 
gives ample remedy to the one who suffers 
from wrongful aspersions. The amendment, 
as proposed in New York and Massachusetts, 
prevents the maintenance of an action for 
libel, for the publication of any matter of 
legitimate interest to the public, if such pub- 
lication is made without actual malice, and 
if the author or publisher thereof causes a 
retraction, of any thing untrue, to be made 
as soon as practicable after being requested 
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to do so. This law is objectionable for many 
obvious reasons. Though the old common 
law presumption of malice in nine cases out 
of ten, is absurd, yet in the same proportion 
of cases, proof of actual malice would be 
exceedingly difficult. And the specific value 
of a retraction or correction in a libel pub- 
lished and scattered broadcast, is of minute 
degree. 

There is no reason why newspapers and 
their publishers should be singled out as 
special objects of legislative protection, and 
that laws shonld be framed to exempt them 
from a rigid responsibility for torts commit- 
ted. With as much show of justice, can the 
railroads demand that they be relieved from 
the results of their negligence under certain 
conditions. 

The bill, as introduced in the Wisconsin 
legislature, seems to be in the right direction. 
It [forbids the recovery of any but actual 
damages sustained where actual malice is not 
proved, and prevents the bringing of any 
action for libel, unless the plaintiff shall have 
asked for a retraction or correction; but it 
makes the retraction or correction pleadable 
in mitigation of damages, and bars all suits 
begun by lawyers for a contingent fee. 

This seems to be as much as newspapers 
should ask or expect. All that the latter 
really need is protection against trivial or 
trumped up suits, started simply for effect 
or compromise, without any intention to 
prosecute to the end and often supported and 
encouraged by a hungry attorney. All that 
the public desire is to require of publishers 
care and caution in the dissemination of 
news, of a possible personal nature, and to 
be secure from unwarranted attack. 





Ir is proper to notice the death, on March 
12th, of Hon. John A. Campbell, ex-aseo- 
ciate justice of the Supreme Court of the 
United States. Born in Georgia, in 1811, he 
removed to Alabama, where he soon took 
front rank, as a member of the bar. From 
1837 to 1853 the story of his life was the 
routine of an industrious, painstaking, ear- 
nest lawyer. An examination of the Alabama 
reports from the 5th volume of Porter's 
reports through the 21st Alabama wil] reveal 
the fact that Mr. was engaged in 


: every civil case of importance that went to” 
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the supreme court from his section of the 
State. In 1853 he was appointed by Presi- 
dent Pierce to fill the vacancy in the Supreme 
Court of the United States, caused by the 
death of Justice McKinley. As a member of 
that court, of which Mr. Taney was then 
chief justice, he held a high position by rea- 
son of his great ability and profound learn- 
ing. At the outbreak of the war, he re- 
signed his position, and up to 1884, when he 
retired, continued in the active practice of 
his profession at New Orleans. 








NOTES OF RECENT DECISIONS. 


A NOVEL question of priority of mortgages 
arose in the case of Constant v. University of 
Rochester, 19 N. E. Rep. 631, in which the 
New York Court of Appeals reverses the de- 
cision of the supreme court of that State. 
This was a suit to foreclose a mortgage held 
by plaintiff, executed by one Meehan, Feb- 
ruary 17, 1883. The University of Rochester 
was joined as defendant, being the holder of 
a mortgage on the same property, dated 
January 11, 1884. The former was not re- 
corded, but the court below found that 
plaintiff's mortgage was a lien superior to 
that of the university, on the ground, that 
although plaintiff's mortgage was never re- 
corded, yet the agent who obtained the 
university’s mortgage had knowledge of the 
existence of plaintiff's mortgage, having 
himself procured it and it being at the time 
in his office, and that this knowledge must be 
imputed as notice to his principal. The 
court says: 

The transaction out of which the mortgage to the 
university arose occurred eleven months subsequent to 
the transaction out of which the mortgage in suit 
arose; and the former mortgage was neither a part of 
the same transaction as the latter, nor had it the least 
connection therewith. Under the law, as decided by 
the older cases in England, such fact woul! have been 
an absolute defense to the claim that there was any 
constructive notice to the defendant arising out of 
notice to its agent, because such notice was in another 
and entirely separate transaction. Warrick v. War- 
rick, 3 Atk, 291; Mountford v. Scott, 1 Turn. & R. 274; 
Margreaves v. Rothwell, 1 Keen, 154; Nixon v. Hamil- 
ton, 2 Dud & Walsh, 364;. Dresser v. Norwood, 17 C. B. 
(N. 8.) 466; * * * This modification of the old 
English rule is recognized in the comparatively late 
vase of The Distilled Spirits, 11 Wall. 356. Mr.-Justice 
Bradley, in delivering the opinion of: the Supreme 


Court of the United States, stated that the doctrine in 
England seems to be established that, ifthe agent at 





the time of effecting a purchase has knowledge of any 
prior lien, trust, or fraud effecting the property, no 
matter when he acquired such knowledge, his princi- 
pal is effected thereby. If he acquire the knowledge 
when he effects the purchase, no question can arise to 
his having it at that time. If he acquired it previous 
to the purchase, the presumption that he still retains 
it,and has it present to his mind, will depend upon 
facts and other circumstances. Clear and satisfactory 
proof that it was so present seems to be the only re- 
striction required by the English rule, as now under- 
stood; and the learned justice states that the rule, as 
finally settled by the English courts, is,in his judg- 
ment, the true one, and is deduced from the best 
consideration of the reasons on which itis founded. 
And see Story on Agency, § 140; Bank v. Davis, 2 Hill, 
451; Holden v. Bank, 72 N. Y. 286; Cragie v. Hadley, 
99 N. Y. 131; Welsh v. Bank, 73 N. Y. 424; Bank v. 
Savery, 82 N. Y. 291. From all these various cases it 
will be seen that the furthest that has been gone in the 
way of holding a principal chargeable with knowledge 
of facts communicated to his agent, where the notice 
was not received, or the knowledge obtained, in the 
very transaction in question, has been to hold the 
principal chargeable upon clear proof that the knowl- 
edge which the agent one had, and which he had 
obtained in another transaction, at another time, and 
for another principal, was present to his mind at the 
very time of the transaction in question. Upon a 
careful review of the testimony in this case, we have 
been unable to find any such proof. It is true the 
learned trial judge finds that, contemporaneously with 
the execution of the mortgage to the university, Dean 
caused to be made a statement upon the basis that the 
amount was to be loaned to the mortgagors, and that 
out of the money coming to them, asa consideration 
for the mortgage to the university, the amount of the 
bond and mortgage to the plaintiff’s decedent, with 
interest, was to be paid, and that mortgage was to be 
satisfied; and he further found that the university 
through Dean, had notice of the mortgage of the 
plaintiff’s decedent in connection with, and as part of, 
any proposed transaction by which there was to be 
loaned to the mortgagor the amount of the bond and 
mortgage to the university. What is meant by the 
word “‘contemporaneously,’”’ as used in this finding, is 
perhaps not,absolutely clear. If it meant that the 
statement mentioned was procured to be made by 
Dean as a part of and coincident with the execution of 
the mortgage to the university, itis not, as we think, 
based upon any evidence. There is noproof whatever 
in this case that Dean procured this statement to be 
made by anybody; and Dean himself says that a state- 
ment of this nature would, by the course of practice 
in his office, have come to him (made by some one in 
his office) the day after the loan was closed. He does 
not pretend to recollect this particular statement, nor 
is there any evidence that he procured it to be made. 
His testimony shows that he had no special recollec- 
tion of the things which took place upon the occasion 
of the execution of the bond and mortgage to the uni- 
versity, further than appeared by his books and other 
memoranda then made by others; and he does not 
pretend to say that this particular statement was pre- 
sented to him, or that he had the least knowledge of 
its existence, or of the facts therein stated, until the 


‘day after the closing of the transaction, and the exe- 


cution of the mortgage to the university. This is 
every particle of evidence that there is upon which a 
finding could be based’such as the learned judge made, 


of knowledge or notice on the part of Dean of the ex- 
istence of the Constant mortgage at the time of the 
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transaction with the university, and the execution of 
the mortgageto it. * * * * * The plaintiff is 
bound to show by clear and satisfactory evidence that 
when this mortgage to the university was taken by 
Dean he then had knowledge and the fact was then 
present to his mind, not only that he had takena 
mortgage to Constant eleven months prior thereto on 
the same premises which had not been recorded, but 
that such mortgage was an existing and valid lien upon 
the premises. * * * The other question has been 
argued before us which has been the subject of a good 
deal of thought. It is this: Assuming that Dean had 
knowledge of the existence of the Constant mortgage 
atthe time of the execution of the mortgage to the 
university, is his knowledge to be imputed to the uni- 
versity, considering the position Dean occupied to 
both mortgages? While acting as the agent of Con- 
stant in taking the mortgage in question as security 
for the funds which he was investing for him, it was 
the duty of Dean to see that the moneys were safely 
and securely invested. The value of the property in 
question was between eleven and twelve thousand 
dollars, and it was obviously the duty of Dean to see 
to it that the mortgage which he took upon such prop- 
erty asa security for a loan of $6,000 for Constant 
should be a first lien thereon. See Whitney v. Mar- 
tine, 88 N. Y. 535. In order to become such first lien, 
it was the duty of Dean to see to it that the Constant 
mortgage was first recorded. In January, 1884, when 
acting as agent for the university to invest its moneys, 
he owed the same duty to the university that he did 
to Constant, and it was his business to see to it that 
the security which he took was a safe and secure one. 
Neither mortgage was safe or secure if it were a sub- 
sequent lien to the other upon this property. This 
duty he continued to owe to Constant at the time he 
took the mortgage to the university. At the time of 
the execution of the latter mortgage, therefore, he 
owed conflicting duties to Constant and to the univer- 
sity; the duty in each case being to make the mortgage 
to each principal a first lien on the property. Owing 
these conflicting duties to two different principals, in 
two separate transactions, can it be properly said that 
any knowledge coming to him in the course of either 
transaction should be imputed to his principal? Can 
any agent occupying such a position bind either prin- 
cipal by constructive notice, where confessedly that is 
all the notice that each principal had? It has been 
stated that in such a case, where an agent thus owes 
conflicting duties, the security which is taken, or the 
act which is performed, by the agent, may be repudi- 
ated by his principal, when he becomes aware of the 
position occupied by such agent. Story, Ag. § 210. 
The reason for this rule is that the principal has the 
right to the best efforts of his agent in the transaction 
ofthe business connected with his agency, and where 
the agent owes conflicting duties he cannot give that 
which the principal has the right to demand, and 
which he bas impliedly contracted to give. Ought the 
university to be charged with notice of the existence 
of this prior mortgage, when it was the duty of its 
agent to procure for it a first lien, while at the same 
time in his capacity as agent for Constantit was 
equally his duty to give to him the prior lien? Which 
principal should he serve? * * * * TIT have found 
no case precisely in point where the subject has been 
discussed and decided either way. I have very grave 
doubts as to the propriety of holding in the case of an 
agent situated as I have stated that his principal in 
the second mortgage should be charged with knowl- 
edge which he acquired in another transaction, at a 





different time, while in the employment of a different 
principal and where his duties to such principal still 
existed and conflicted with his duty to his second 
principal. We donot deem it however necessary to 
decide the question in this case. Gray J. dissents. 


Tue right to establish a trust by evidence 
as to the rules and customs of the Catholic 
church was one of the many important ques- 
tions before the Supreme Court of Ohio in 
the case of Mannix v. Purcell, 19 N. E. Rep. 
572, in which celebrated case it was sought 
to withhold from the hands of the assignee of 
Bishop Purcell, certain property, alleged to 
have been held in trust by him for the use of 
the church. The court, in deciding the ques- 
tion above stated, says: 

The parties have gone back fifteen centuries into the 
laws and canons of the church, for proof of the nature 
of the tenure by which the archbishop held the legal 
title to the ecclesiastical property, and the proof is 
overwhelming that he was not invested with an abso- 
lute title to it as his own. It is practically conceded 
that he held it in trust, but the parties were very far 
from a concurrence of views concerning the terms of 
the trust. The right to go to the rules and canons of 
the Catholic Church for the purposes of establishing, 
defining, and limiting the trust is denied. That parol 
evidence may be resorted to to engraft a trust upon a 
title held by deed absolute upon its face is a question 
which in this State has passed beyond the range of 
serious discussion, though the proof in such cases 
should be clear, strong, and convincing. Mathews v. 
Leaman, 24 Ohio St. 615; Broadrup v. Woodman, 27 
Ohio St. 559. The contention is that to resort to the 
law of the church as proof upon which to qualify the 
absolute terms of the grant is to permit the law of the 
church to supersede or dominate the civil law, and 
much sensitiveness is shown by eminent counsel upon 
this subject. There is here no ground for alarm. It 
is no innovation upon the law of evidence, in deter- 
mining questions like the one at bar, to call, in aid of 
the civil tribunal, upon the law of the particular 
church involved for the purpose of determining the 
title to church property. It surely is not unreasona- 
ble, in a case like the present, to hold one of the great 
prelates of the church of Rome to the terms upon 
which, by the very law to which he has vowed his 
fealty, he has consented to accept the legal title to 
property which is appointed to the uses of the church 
to whose service he bas with most solemn unction 
dedicated his life. It is but a form of establishing, by 
convenient and very convincing proof, what entered 
into the contemplation of the parties to the grant at 
the time the title vested. It has been weld that where 
a religious body becomes divided, and the right to the 
property is in corflict, the civil courts will consider 
and determine which of the divisions submits to the 
church, local and general. This division is entitled to 
the property. In determining which of the divisions 
has maintained the correct doctrine, the findings of 
the supreme tribunal of the denomination in question 
is binding upon the civil courts. McGinnis v. Watson, 
41 Pa. St. 9; Ramsey’s Appeal, 88 Pa. St. 60; Society 
v. Society, 25 Ohio, St. 128; Ferraria v. Vasconcellos, 
31 Ill. 25; 3 Am. & Eng. Cyclop. Law, 135. So where 
a bequest is made for a church, to take effect whenever 
a congregation shall be formed, the proper eccle- 
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siastical authorities are the judges of fhe formation of 
such congregation. Insurance Co.’s Appeal, 99 Pa. 
St. 448. If, by the laws of a Masonic lodge, the master 
—or of an Odd Fellows, the noble grand—was to be 
the repository of the legal title to all the real property 
of the lodge, to be held in trust for its uses, would 
there be anything startling in the proposal to prove 
the law of the lodge in a controversy between the latter 
and its chief officer involving the title to such prop- 
erty? Yet in such a case it could as well be contended 
that the courts were permitting the law of Freemasonry 
or Odd Fellowship to supersede the law of the State 
as it can now be asserted that we are suffering such 
law to be superseded by the canons and decrees of 
Rome. Itis no more than establishing, by a form of 
proof which the courts have held to be competent, the 
terms upon which, by the convention of the parties, 
the title to church property was granted and accepted. 


Ir is not libelous to publish of a profes- 
sional man ‘‘that he has removed his office to 
his house to save expenses,’’ says the Su- 
preme Court of Minnesota, in the case of 
Stewart v. Minnesota Tribune Co., 41 N. W. 
Rep. 457. The court says: 


Itis not every false charge against an individual, 
though reduced to writing, and maliciously published, 
that will sustain an action for damages. It must appear 
that the plaintiff has sustained some special loss or 
damage following as the necessary or natural and 
proximate consequence of the publication, or the 
nature of the charge itself must be such that the court 
can legally presume that the party has been injured in 
his reputation or business, or in his social relations, or 
has been subjected to public scandal, scorn, or ridicule, 
in consequence of the publication. Stone v. Cooper, 2 
Denio, 299; Cooley, Torts (2d ed.), 241-243; Townsh. 
Sland. & Lib. 121; Pol. Torts, 207-211. Assuming that 
the charge was maliciously made, it did not import 
anything unlawful, disreputable, or unprofessional. 
A professional man has a perfect moral and legal right 
to change the location of his office to his house, in his 
discretion, for any reasons satisfactory to himself, 
whether to save expense or otherwise. What ground 
is there then for the legal inference that the plaintiff 
has been degraded and injured by the publication? It 
is not claimed that the charge as published would 
tend to injure him, because the change or the report 
of a change of his office would diminish his profes- 
sional business in amount or profits, and no case is 
made for special damages. 3 BI. Comm. *124; Ter- 
williger v. Wands, 17 N. Y. 60; 72 Am. Dec. 428-433. 
But it is claimed that the words “to save expense” 
are, under the circumstances set forth in the com- 
plaint, susceptible of a defamatory meaning, such as 
would be calculated to injure plaintiff in his private 
and professional character and standing in the com- 
munity, and occasion loss or damage in consequence 
thereof. But we do not think such inference is war- 
ranted, or that the injury complained of could be rea- 
sonably construed or contemplated as the natural and 
proximate consequence of the publication, giving the 
language used its proper and legitimate interpreta- 
tion; and the charge itself cannot be expanded or 
enlarged by simple averment. Donaghue v. Gaffy, 53 
Conn. 51, 2 Atl. Rep. 397; Platto v. Geilfuss,47 Wis. 
493; Homer v. Englehardt, 117 Mass. 540; Stone y. 
Cooper, supra; Walker v. Tribune Co., 29 Fed. Rep. 
829. The allusion to the plaintiff in the article com- 





plained of may be conceded to be impertinent, and in 
bad taste; but the law of libel, however salutary as a 
remedy in proper cases, cannot be invoked to redress 
every breach of good morals or good manners in news- 
paper publications respecting individuals. 


Tue right of the jury in proceedings for 
condemnation of land. under eminent do- 
main, to consider benefits to the Jand, was 
exhaustively reviewed, by the Supreme Court 
of Kansas, in Leroy & W. R. Co. v. Ross, 20 
Pac. Rep. 197. The specific question there 
was whether special benefits from the con- 
struction of the railroad may be set off 
against the damages to the remainder of the 
land. Under the constitution are such ben- 
efits to be deducted or allowed from the com- 
pensation required to be paid? The court 
cites the provisions of the constitution which 
reads that ‘‘no right of way shall be appro- 
priated to the use of any corporation until 
full compensation therefor be first made in 
money * * * irrespective of any benefit 
from any improvement.’’ This section was 
construed in Railroad Co. v. Orr, 8 Kan. 419; 
Hunt v. Smith, 9 Kan. 137. In Iowa, Ar- 
kansas and Indiana, similar statutes were 
construed in Frederick v. Shave, 32 Iowa, 
254; Railroad Co. v. Anderson, 39 Ark. 167; 
Railroad Co. v. Fitzpatrick, 10 Ind. 120; 
Railroad Co. v. Horn, 41 Ind. 179, all ad- 
versely to the claim made by the railroad 
company here. The court concludes: 

It is contended, however, that as the provisions of 
our constitution concerning right of way were taken 
from the constitution of Ohio, the decisions of that 
State priorto the adoption of our constitution must 
contro). To this we agree, and the result is the same 
as given above. In Giesy v. Railroad Co., 4 Ohio. St. 
308, it was said: “The jury, in assessing the amount, 
have no right to consider or make any use of the fact 
that it has been increased in value by the proposal or 
construction of the improvement.” The opinion in 
that case was delivered by Ranney, J., one of the 
ablest of the Ohio judges. He said, among other 
things: “‘The word ‘irrespective’ relates to this full 
compensation, and binds the jury to assess the amount 
without looking at or regarding any benefits contem- 
plated by the construction of the improvement. When 
this is done, and the consideration wholly excluded, 
the jury have nothing to do but ascertain the fair 
market value of the property taken; whichis but say- 
ing that nothing shall be deducted from that value on 
account of such benefits. And see Railroad Co. v. 
Ball, 5 Ohio St. 568. * * * Both of the Ohio decis- 
ions referred to were rendered only a few years prior 
to the adoption of our constitution. The case of 
Kramer v. Railroad Co., 5 Obio St. 140, cited as sup- 
porting the allowance of special benefits was made 
under the Ohio constitution of 1802, and not the 
constitution in force at the time of the adoption of our 
own. The Ohio constitution of 1802 permitted the 
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railroad to set off against the value of the property 
taken for public use the increased benefits arising 
from the improvement, and it therefore differed 
widely from the Ohio constitution in force in 1859. It 
is contended, however, by the railroad company that, 
as this court, in Railroad Co. v. Blackshire, 10 Kan. 
477, recognized that the fair way of determining the 
injury for the appropriation of a right of way is to 
determine the market value of the premises before 
the right of way is set apart, and then again after, and 
that the difference will be the true measure of dam- 
ages; and as this rule has also been followed by the 
court in many cases,—that this permits benefits to be 
considered, and therefore that the construction given 
tothe constitutional provisions already referred to 
cannot be sustained. If this latter rule permitted 
separate benefits to be considered, so far as they affect 
the value of the premises injured, we suppose the 
rule must give way to the provisions of the constitu- 
tion, which all concede are paramount. But this rule 
does not conflict with our construction of the consti- 
tutional provision, excepting in a few cases only; and 
the conflict is more theoretical than substantial. The 
jury do not generally consider benefits when they as- 
certain the market value of the land before the 
appropriation, and then the market value of the land 
after the appropriation or construction of the railroad, 
and determine the difference as the damages. But 
even if the rule in the Blackshire Case is not always ac- 
curately correct, the railroad company cannot complain 
of the adoption of the rule, because, under its con- 
struction, it is beneficial, not detrimental. 


Tue strict watch which the law keeps upon 
one acting in a fiduciary capacity, to prevent 
his obtaining any advantage by reason of 
such position is well illustrated in the case 
of Denholm v. McKay, 19 N. E. Rep. 551, 
decided by the Supreme Judicial Court of 
Massachusetts. There, by the terms of a 
partnership agreement, the surviving partner 
had the right, at his option, to take the assets 
of the business at a price agreed on with the 
representatives of the deceased partner. The 
surviving partner was made one of the exec- 
utors of the deceased partner. The court 
held that he did not have the right to sell the 
assets to himself, although there were two 
other executors acting with him: Whichcate 
v. Lawrence, 3 Ves. 740; Morse v. Royal, 12 
Ves. 355; Boynton v. Brastow, 53 Me. 362. 
And since the executors assumed without due 
authority to fix the price at which the sur- 
viving partner might take the partnership 
assets, their agreement was not final, but 
might be avoided by those interested in the 
estate within a reasonable time. But such a 
transaction will stand unless within reasona- 
ble time steps are taken to avoid it. This 
rule is of general application whenever a sale 
is made by any one occupying a position of 
trust, if he is also interested directly or in- 








directly as purchaser: Jones v. Dexter, 130 
Mass. 380; Morse v. Hill, 136 Mass. 60; 
Learned v. Foster, 117 Mass. 365; Iveg¢ v. 
Ashley, 97 Mass. 198; Oil Co. v. Murbang, 
91 U. S. 587. The court also considers the 
question of delay or laches on the part of 
those interested, and says: 


It is contended that the facts show such acquiescence 
on the part of the mother, and that, as she was guard- 
ian over the children, they also are bound thereby. 
The discussion of this question by counsel has been 
but slight. The rights of infants are sedulously pro- 
tected by courts of law and of equity, as well as by 
statute. Illustrations of this may be found in the 
limited power of guardians to bind their infant wards 
by express contracts (Oliver v. Houdlet, 138 Mass. 237; 
Hospital v. Fairbanks, 132 Mass. 414, 421; Rollins v. 
Marsh, 128 Mass. 116; Thacher v. Dinsmore, 5 Mass. 
299); in the statutes of limitation, which do not run 
against infants (Pnb. St. ch. 196, § 5; Id. ch. 197, § 9); 
in the doctrine of estoppel, which ordinarily is not 
applicable to infants or other persons incapable of 
contracting for themselves (Pells v. Webquish, 129 
Mass. 469, 472; Merriam v. Railroad Co., 117 Mass. 
241, 244; Pierce v. Chace, 108 Mass. 254, 258; Bemis v. 
Call, 10 Allen, 512; Lowell v. Daniels, 2 Gray, 161); 
and in the rules of practice in courts of equity, as to 
the effect of answers by guardians (Mills v. Dennis, 3 
Johns. Ch. 367; James v. James, 4 Paige, 115, 119; 
Stephenson v. Stephenson, 6 Paige, 353; Tucker v. 
Bean, 65 Me. 352; Turner v. Jenkins, 79 Ill. 228, 232; 
Berrett-v. Oliver, 7 Gill. & J. 191; Holden v. Hearn, 
1 Beav. 445, 455; 2 Kent. Comm. 245; 1 Daniell, Ch. 
Pr. 169.) The practice in Massachusetts is shown in 
Walsh v. Walsh, 116 Mass. 377. The assent of a 
guardian ad litem of a minor cestui que trust to an 
account rendered by a trustee is no bar to a revision 
and correction of the account when 1eopened. ' Blake 
v. Pegram, 101 Mass. 592. The doctrine is usually de- 
clared, in general terms, that laches is not to be im- 
puted to an infant; and no exception is made to infants 
under guardianship. Thus in Lewin, Trusts (7th ed), 
449, it is said: “Persons not sui juris, as femes covert 
and infants, cannot be precluded from relief on the 
ground of acquiescence during the continuance of the 
disability.” See, also, 1 Perry, Trusts, § 467; Burns 
v. Thayer, 115 Mass. 89; March v. Russell, 3 Mylne & 
C. 30, 44; Blanford v. Marlborough, 2 Atk. 545; Camp- 
bell v. Walker, 5 Ves. 678; Allen v. Sayer, 2 Vern. 368; 
Meanor v. Hamilton, 27 Pa. St. 187; Piatt v. Smith, 12 
Obio St. 571,572. Onthe whole, in view of these au- 
thorities and considerations, we are of opinion that, 
even if it be assumed that the conduct and delay of 
the mother showed such acquiescence as to bar her 
personally—respecting which it is unnecessary for us 
to give an opinion—the minor children are not affected 
thereby. 


An important qualification of the right of 
an insurer who has paid a loss to a mortgagee 
to be subrogated to the securities of the lat- 
ter, was made by the Supreme Court of Ap- 
peals of Virginia, in the case of Phoenix Ins. 
Co. v. First Nat. Bank, 8 S. E. Rep. 719. 
The insurance company having paid the 
mortgagee the amount of the loss under its 
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policy, $700, which was a part only of the mort- 
gage debt demanded of the mortgagee $700 
worth of bonds, the evidences of the debt, 
claiming that it had become entitled to them 
on the principle of subrogation. It was held 
that the principle of subrogation did not ap- 
ply to such a case because the amount paid 
by the insurance company did not cover in 
full the mortgage debt. The court in its 
decision says: 


The case involves only one single question: Does 
an insurer, who has paid a loss to a mortgagee that 
covers only a part of the mortgage debt, acquire, as 
against the mortgagee,a right to demand and take 
from the mortgagee the evidences of the debt secured 
to the amount of the loss paid by the insurer, whether 
the mortgagee be able or not to obtain satisfaction of 
his debt from the remaining evidences of the debt? or, 
in other words, must not the creditor’s debt be paid 
in full before the insurer can take from him, by sub- 
rogation, any part of that debt? The doctrine which 
is applicable to this case, and which squarely meets 
this question, is clearly laid down by Mr. Justice 
Story in pronouncing the opinion of the Supreme 
Court of the United States in Carpenter v. Insurance 
Co., 16 Pet. 501, where the learned judge says: “No 
doubt can exist that the mortgagor and mortgagee 
may each separately insure his own distinct interest 
in the property. But there is this important distinc- 
tion between the cases, that, where the mortgagee 
insures solely on his own account, itis but an insur- 
ance of his debt, and, if his debt is afterwards paid or 
extinguished, the policy ceases from that time to have 
any operation, and, even if the premises insured are 
subseguently destroyed by fire, he has no right to re- 
cover for the loss, for he sustains no damage thereby; 
neither can the mortgagor take advantage of the 
policy, for he has no interest whatever therein. On 
the other hand, if the premises are destroyed by fire 
before any payment or extinguishment of the mort- 
gage, the underwriters are bound to pay the amount 
of the debt to the mortgagee, if it does not exceed the 
insurance. But then, upon such payment, the under- 
writers are entitled to an assignment of the debt from 
the mortgagee, and may recover the same amount 
from the mortgagor, either at law or in equity, ac- 
cording to circumstances.’””?” Andin Insurance Co. v. 
Stinson, 103 U.S. 25, Mr. Justice Bradley concludes 
the opinion with the remark: “After a loss has oc- 
curred, and the insurance has been paid sufficient to 
discharge the debt, the insurers may be entitled to be 
subrogated to the rights of the creditor against the 
debtor.” In a note to King v. Insurance Co., 54 
Amer. Dec. 696, the learned annotator says: “The 
doctrine of the principal case, that the insurer is not 
entitled to demand such subrogation or assignment 
under a policy, * * * which does not expressly 
provide for it, is the established law of Massachusetts, 
* * * and that doctrine seems to be adopted in 
May, Ins. § 456; Wood, Ins. 782; and in later editions 
of Mr. Phillip’s work, (2 Phil. Ins. § 1712.) But it 
must be admitted thatthe decided preponderance of 
authority is against this doctrine, and in favor of the 
insurer’s right of subrogation and assignment in such 
cases upon paying the loss, and, if necessary, the bal- 
ance due on the mortgage.” Citing Fland. Ins. 400; 
Carpenter v. Insurance Co., 16 Pet. 495; and numerous 
other authorities. The authorities demonstrate the 





correctness of the decree appealed from, and we are 
therefore of opinion that the same must be affirmed. 


Unver what circumstances a court, in a 
atrial for murder, should charge the jury 
upon murder in the second degree, is well 
illustrated in the case of Blocker v. State, 10 
S. W. Rep. 439, decided by the Court cf 
Appeals of Texas. The facts are sufficiently 
stated in the following extract from the opin- 


ion of the court: 

In this case there is no direct evidence of express 
malice on the part of the defendant towards the de- 
ceased. It was not shown that defendant entertained 
any grudge or any enmity whatever against the de- 
ceased, nor does the evidence disclose any motive 
actuating the defendant to commit the homicide. The 
only evidence of express malice consists in the char- 
acter of the weapons used; the manner of their use; 
that the defendant was accompanied by another per- 
son, armed with a gun; that defendant, in company 
with such other person, followed the deceased to the 
place of the homicide; and that after the killing the 
defendant and his companion precipitately fled from 
the scene. That the evidence sufficiently establishes 
express malice we do not doubt nor question, but we 
are not prepared to say that there is no evidence from 
which a jury might not legitimately conclude and find 
that the homicide was upon implied, and not upon 
express, malice. No witness saw or heard what 
transpired between the parties at the very time of the 
killing. It is not known what words, if any, passed 
between the parties, or what, if anything, provoked 
the killing. * * * Counsel for the defendant earn- 
estly and ably contend that in all prosecutions for 
murder in this State, without regard to what the evi- 
dence adduced may be, it is the imperative duty ofthe 
trial court to submit to the jury the issue and law of 
murder in the second degree We have been pro- 
foundly impressed with the strength of the reasoning 
advanced in support of this position. Article 607 of 
the Penal Code provides: “Ifthe jury shall find any 
person guilty of murder, they shall also find by their 
verdict whether it is of the first or second degree; and, 
if any person Shall plead guilty to an indictment for 
murder, a jury shall be summoned to find of what de- 
gree of murder he is guilty and in either case they 
shall also find the punishment.” This provision is 
imperative, and a verdict of guilty of murder, without 
specifying the degree of murder of which the defend- 
ant is found guilty, is a nullity. Willson, Crim. St. § 
1051. It unquestionably confers upon the jury the 
power to fix the crime in the second degree where it 
ought, under the law and the facts, to be fixed in the 
first; and a verdict of murder in the second degree 
will not be set aside upon the ground that the testi- 
mony showed the homicide to be one of murder in the 
first degree. Blake v. State, 3 Tex. App. 581; Baker 
v. State, 4 Tex. App. 223; Powell v. State, 5 Tex. App. 
234; Parker’s Case, 22 Tex. App. 105,3 8S. W. Rep. 
100; Monroe v. State, 23 Tex. 227; State v. Lindsey, 19 
Nev. 47, 5 Pac. Rep. 822. This power of the jury to 
find the degree is unrestricted, and cannot be con- 
trolled or abridged by the charge of the court, or by 
the omission of the court to submit the issue of mur- 
der in the second degree. It has, however, been held 
in this State that, if the court does not instruct upon 
murder in the second degree, but the jury finds the 
defendant guilty of that degree, the conviction cannot 
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stand. Taylor v. State, 3 Tex. App. 387; Garza v. 
State, Jd. 286. The writer is inclined to the opinion 
that such a verdict must be received by the court, and 
judgment entered in accordance therewith, and that it 
would operate as an acquittal of murder in the first 
degree. In accord with the writer’s view, it has been 
held in other States, under statutes similiar to ours, 
that the court cannot deprive the jury of their power 
and right to fix the degree by imperatively instructing 
them that, if they find the defendants guilty, they 
must find him guilty of murder in the first degree. 
Rhodes v. Com., 48 Pa. St. 398; Lane v. Com., 59 Pa. 
St. 375; Shaffner v. Com., 72 Pa. St. 61; Robbins v. 
State, 8 Ohio St. 193; Beaudien v. State, Jd. 689; State 
v. Lindsey, 19 Nev. 47,5 Pac. Rep. 822; People v. Ak 
Lee, 60 Cal. 85; State v. Dowd, 19 Conn. 387; Roberts 
v. People 19 Mich. 411; People v. Williams, 73 Cal. 533, 
15 Pac. Rep. 97; Whart. Hom. §§ 186-198. Such an 
imperative instruction is regarded as an unwarranted 
assumption of the province of the jury, and will vitiate 
a conviction of murder in the first degree. We have, 
however, found no authority which directly holds that 
an omission to submit to the jury the issue and law of 
murder in the second degree, where the evidence con- 
clusively shows murder in the first degree, presenting 
no facts from which a jury might legitimately find 
murder in the second degree, will vitiate a conviction 
for murder in the first degree. In this State the de- 
cisions are numerous and uniform the other way; 
holding that, where there is no evidence from which, 
by any possible legitimate construction, the jury could 
conclude that the homicide was murder in the second 
degree, the court may properly decline to submit to 
the jury the issue and law of murder in the second 
degree: O’Connell y. State, 18 Tex. 343; Henning’s 
Case, 24 Tex. App. 315; Trimble’s Case, 8 8. W. Rep. 
814, and others cited. These decisions have been the 
law of this State and have met with the tacit sanction 
and approval of the bar and the legislature of the 
State. We shall adhere to them as the established law 


‘of the land, in cases coming within their purview. 


We take occasion, however, to suggest to trial judges 
that they should be exceedingly cautious in murder 
trials, in declining to charge upon murder in the sec- 
ond degree. Instances are comparatively rare in which 
such a charge may be properly dispensed with. 





In Thompson vy. Rubber Co., Supreme 
Court of Errors of Connecticut, 16 Atl. Rep. 
554, in an action for malicious prosecution, 
it was held that the discharge of the plaintiff 
by the criminal court was not prima facie 
evidence of the want of probable cause. 
The court thus concludes on the question: 
‘*The want of probable cause must be shown 
by facts and circumstances existing, and in- 
formation which came to the defendant, at 
the time the prosecution was instituted. 
Facts subsequently transpiring, and informa- 
tion subsequently received, cannot, from the 
nature of the case, influence his action at that 
time.’’ 





POWERS AND LIABILITIES OF 
ASSIGNEES. 
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“1S Of mm OO Do 


Assignee.—An assignee is a trustee selected 
either hy the insolvent, or by his creditors, 
for the purpose of collecting and converting 
the assets of his debtor into money, and 
distributing it among the creditors. These 
trustees are known by different designations 
in the various States. In some they are 
called assignees, others commissioners or 
trustees. In Louisiana, they are designated 
syndics. Their appointment, powers, duties 
and liabilities are largely regulated by stat- 
ute. There are, however, quite a number of 
general principles alike applicable to all, 
some of these will be given in the following: 

1. Who may be.—It is an essential qualifi- 
cation of an assignee, not only that he should 
be capable from age, health, and education 
of performing the duties of the office, but 
also that he should be of sufficient character 
and pecuniary ability to afford assurance to 
creditors, that the fund will be safe in his 
hands and that the trust will be properly ad- 
ministered. !'Thus, where the debtor selected 
for assignees three relatives, one of whom 
was incapacitated by residence, one by 
blindness, and the third by want of educa- 
tion, it was held that it was evidence of an 
intent on the part of the assignor to keep 
the control of the property in his own hands, 
and the assignment was void.? So where the 
debtor selected his brother who was at the 
time unfit to attend to business by reason of 
a lingering disease which the assignor himself 
knew and believed was incurable and of which 
he died, it was held void.* But the relation- 
ship of parties though calculated to awaken 
suspicion, is of itself no evidence of fraud in 


1 Burrill on Assign. 118; Welt v. Franklin, 1 Binn. 
516; Guerin v. Hunt, 6 Minn. 375. Most of the States 
have laws now requiring bond to be given, and the 
financial ability of the assignee is not such an im- 
portant feature as it was when no bond was required. 

2 Cram v. Mitchell, 1 Sandf. Ch. 251; Angell v. Rosen- 
berry, 12 Mich. 241. 

8 Currie v. Hart, 2 Sandf. Ch. 353. 
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a conveyance of property.‘ If, however, a 
relative is made assignee and also a preferred 
creditor, it is almost conclusive evidence of 
fraud.’ Where the creditors are consulted 
and consent to the assignment, no fraud will 
be presumed.® And they may agree that the 
assignor himself shall act as trustee or agent 
in certain cases.’ The fact that the assignee 
is an attorney at law® or is not a freeholder,® 
will not disqualify him unless prevented by 
staute.” 


2. Bona Fide Purchaser. — There was 
formerly considerable contention whether the 
assignee did dot take the property assigned 
or transferred to him as a bona fide pur- 
chaser, and that he not only acquired the 
rights of the assignor in the transferred prop- 
erty, but that he acquired those additional 
rights which belong to a bona jide purchaser 
for value. Decisions holding him to be a 
bona jide purchaser, are to be found in some 
of the earlier decisions of New York," Mich- 
igan,” Missouri,” Virginia.“ But the pre- 
vailing rule now, is that he only succeeds to 
the rights, equitable and legal of the as- 
signor.” While this rule is generally acceded 
to in Ohio, yet it is not, however, without 
some qualifications. In Lindeman v. Ingham," 
it was held that where the assignor had given 
a mortgage and then made an assignment 
that the mortgagee could not foreclose the 
mortgage, but that the assignee had the ex- 
clusive right to sell the property and apply 
the proceeds in the payment of the mort- 
gagors claim. And ina case arisiug in the 
circuit courts of that State recently, it was 


4Dunlap v. Bournville, 26 Pa. St.; Montgomery’s 
Executors v. Kirksey, 26 Ala. 172; Baldwin v. Buck- 
land, 11 Mich. 387; Nesbit v. Digby, 13 Ill. 33. 

5 Currie v. Hart, 2 Sandf. Ch. 353. 

6 Reed v. Emery, 8 Paige, 417. 

1 Thompkins v. Wheeler, 16 Pet. 106. 

8 Tucker v. Parks, 7 Coll. 62. 

Simon v. Mann, 33 Minn. 412. 

0 Rey. Stat. Wis. 1878; Rev. Stat. Minn. 1878. 

ll Dey v. Dunkam, 2 Johns. Ch. 188. 

12 Hollister v. Long, 2 Mich. 309; but this was ex- 
pressly overruled in Pierson v. Manning, 2 Mich. 445. 

13 Gates v. Labaume, 19 Mo. 17; Hardcastle v. 
Fisher, 24 Mo. 70. 

14 Wiskham vy. Martin, 13 Gratt. 427; Exchange Bank 
v. Knox, 19 Gratt. 729. 

46 Burrill on Assign, 539; Willis v. Henderson, 5 III. 
18; Reid v. Sands, 37 Barb. 185; Griffin v. Marquart, 
17 N. ¥. 28; Maas v. Goodwin, 2 Hill, 275; Walker v. 
Miller, 11 Ala. 1067; Knowles v. Lord, 4 Whart. 500; 
Haggerty v. Palmer, 6 Johns. Ch. 437. 

16 36 Ohio St. 1. 





held that although a mortgage unrecorded 
was valid as between mortgagor and mort- 
gagee, it was invalid as to the assignee of 
the mortgagor." It seems to us that this 
decision is open to much criticism, and al- 
though it was somewhat inflluenced by local 
statutes, I doubt very much whether it cor- 
rectly states the law. 

3. Duties and Powers. —The assignee is 
clothed with all the necessary powers to ob- 
tain possession of the property assigned, and 
to collect the debts by process of law. He 
may attack the validity of a judgment entered 
upon the confession of the assignor,’® he may 
contest for creditors the claims of a mort- 
gagee under a defective mortgage, to a pre- 
ferance in the distribution of the proceeds ;” 
he may bring an action to set aside a fraudu- 
lent conveyance,” he may restrain by injuc- 
tion attaching creditors from interfering with 
property fraudulently conveyed,” he may 
contest the validity if any claim against the 
estate ; he has power to appoint and employ 
all necessary clerks and agents to assist him 
in the performance of his duties, and allow 
and pay them suitable compensation for their 
services.* He should proceed with prompt- 
ness in the collection of all debts, or he may 
be liable for all loss occasioned by delay,* 
he may bring an action even against the as- 
signor when he wrongfully withholds prop- 
erty, he may compromise such debts as 
cannot be wholly collected, provided it is 
done in good faith for the best interest of the 
creditors.” He is the agent of the creditors 
of the insolvent as well as of the law. He is 
the instrument by which, instead of by at- 
tachment, the property of the insolvent is 


17 Snyder v. Betz, 2C. C. Ohio, 485. 

18 Ven Heusen v. Radcliffe, 17 N. Y.; Taylor v. 
Taylor, 74 Me. 582. 

19 Nichols v. Kribbs, 10 Wis. 79. 

2 Building Assn. v. Willson, 41 Ind. 506. 

21 Huntseecker v. Heing, 118. & R. (Pa.) 250; Freed- 
land v. Freedland, 102 Mass. 475. 

22 Lynch v. Roberts, 57 Ind. 150. 

23 Byrne v. Creditors, 33 La. Ann. 198. 

24 Meannel v. Murdock, 13 Ind. 164; Nye v. Van 
Husan, 6 Mich. 329; Casey v. Jones, 37 N. Y. 608; Van 
Dine v. Willitt, 38 Barb. 319; Mann v. Whitbeck, 17 
Barb. 388; Vernon v. Morton, 8 Dana, 247. 

% Winn v. Crosby, Daily Reg. Dec. 14, 1876; Royall’s 
Admr. v. McKenzie, 25 Ala. 303. 

% Pike v. Beacon, 21 Me. 280, 

2 Rogers v. DeForest, 7 Paige, 272; Anon v. Gilpike, 
5 Hun, 245; Barnum v. Hempstead, 7 Paige, 568; 
Grier v. Triber, 3 Ind. 11; Grover v. Wakeman, 11 
Wend. 187. 
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secured for the benefit of the creditors.* But 
before he can carry out the trust he must 
give bond to be approved by some competent 
authority.“ In some States he must take an 
oath to honestly perform the duties of his 
offices.” He cannot be compelled to perform 
the unfinished coutract of his assignor to de- 
liver goods.** He must keep clear and dis- 
trict and accurate accounts.” Asa creditor 
of the assignor, the assignee can gain no 
advantage from his position.” An assignee 
who allows the assignor to retain possession 
of and use any of the property, is responsible 
for the value of such use.* 

4. Power to Sell.—The power to sell is 
very often given by the deed of assignment, 
and sometimes by statute; but it is always 
necessarily implied by every conveyance for 
the payment of debts.” The assignee must 
use not only good faith, but every degree of 
care and diligence in conducting the sale.® 
And he should be present to superintend and 
conduct it.*7 The sale should be made at as 
early a date as it profitably can be,* and the 
assignee can generally use his discretion as 
to time, so that the delay is not unreasonably 
long. Generally he has discretion to sell 
either at public or private sale. If he sell at 
public sale he should give the creditors notice, 
so that they may attend and see that the 
property is not sacrificed.“ He should also 
give publicenotices.” It is a general rule 
perhaps without exception, that an assignee 
cannot be a purchaser, either directly or in- 
directly of any of the effects of the assignor’s,® 


2% Shipman v. A‘tna Ins. Co., 29 Conn. 245. 

2 Van Hein v. Elkers, 8 Hun, 516; Renelleman v. 
Willard, 15 Mo. App. 375; Goll v. Hutbell, 61 Wis. 293; 
Bates v. Simmons, 62 Wis. 69; Windham v. Patty, 62 
Tex. 490. 

30 N. Y. Rev. Stat. 2266. 

31 Matter of Adams, 15 Abb. (N. Y.) 61. 

8 Perry on Trusts, § 821; Bishop on Insolvent 
Debtors, § 291. 

831 Am. & Eng. Ency. of Law, 877. 

34 Harrison y. Mock, 10 Ala. 616. 

% Williams v. Otey,8 Humph. 563; Perry on Trusts, 
pp. 147, 398. 

36 Johnson v. Easton, 2 Ired. Eq. 330; Quackenbush 
v. Leonard, 9 Paige, 347; Chesley v. Chesley, 49 Mo. 
540. 

87 Burrill on Assign. 561. 

38 Inloes v. Am. Ex. Bank, 11 Ind. 173. 

89 Hawkins v. Alston, 4 Ired. Eq. 187; Haynes v. 
Crutchfieid, 7 Ala. 189. 

# Huger v. Huger, 9 Rich. Eq. 217; Perry on Trusts, 
412, 415, 422. 

4l Hart v. Crane, 7 Paige, 37. 

# McDermott v. Lorillard, 1 El. Ch. (N. Y.) 273. 

48 Van Horne v. Fonda, 5 Johns. Ch. 588; Hawley v. 





either at public or private sale. It is said 
that he can convey by an attorney in fact.“ 
But no covenants can be required of an as- 
signee in a conveyance by him, except to his 
own incumbrances.“ Doubtful claims may 
be disposed of for less than their face value.“ 

5. Liability.—The liability of an assignee, 
is for the most part commensurate with the 
duty which the assignment imposes on him.” 
This duty may in its most general terms be 
stated to be to observe good faith in all his 
transactions, and to exercise all reasonable 
diligence and carefulness in the management 
of the trust.“6 For gross misconduct, or 
violation or abuse of the trust, he is not only 
personally responsible,” but may be dis- 
missed from office.” He is answerable for 
property or money lost by his gross negli- 
gence,®! and it need not always be gross negli- 
gence to make him liable.” He is liable for 
every loss occasioned by his negligence, want 
of caution, or mistake,” as for neglecting to 
collect debts assigned,* omitting to recover 
property from the debtor,” for permitting the 
debtor to retain possession of assigned prop- 
erty,” and for failing to take proper security 
for property sold. Loss through an honest 
mistake will not generally be charged to him ;* 
although it is not very easy to say when he 
will not be held liable for even an honest 
mistake. The only safe way where the as- 
signee is in doubt is to apply to the court for 
instruction.” The legal presumption always 
is that the assignee has faithfully executed 


Cramer, 4 Cow. 718; Slade v. Van Necten, 11 Paige, 21; 
2 Kent’s Commrs. *438. 

44 Blick v. Schenck, 10 Barb. 285. See Cranston v. 
Crane, 97 Mass. 459. 

4 Ennis v. Leach, 1 Ired. Eq. 416; Barnard v. Dun- 
can, 38 Mo. 3; Welsh v. Davis, 3 S. C. 110. 

4 Shaeffer v. Child, 7 Watts (Pa.), 84. 

4 Burrill on Assign. ; Am. & Eng. Ency. of Law. 

4# Freeman v. Cook, 6 Ired. Eq. 373. 

# Williams v. Otey, 8 Humph. 563. 

50 2 Story Eq. Jur. § 1287; Perry on Trusts, § 817. 

51 Hurt v. Fisher, 1 Harr. & G. 88; Meacham v. 
Sternes, 9 Paige, 405. 

52 Litchfield v. White, 7 N. Y. 438. 

532 Kent’s Commrs. *230. 

54 Royall’s Admr. v. McKenzie, 25 Ala. 363. 

55 Simpson v. Gowdy, 19 Ind. 292; Blackburn’s Ap- 
peal, 39 Pa. St. 160. , 

5 Harrison v. Mock, 16 Ala. 616. 

57 Miller v. Holcombe, 9 Gratt. 665. 

58 In re Durfee, 4 R. I. 401; Perry on Trusts, § 562. 

5° Ward v. Lewis, 4 Pick. 518; Chittenden v. Brewster, 
14 Ala. 315. 

# Freeman vy. Cook, 6 Ired. Eq. 373; Burrill on As- 
sign. 631. 
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his trust unless the contrary is fully shown. 
And where the assignees act in good faith, 
and with due diligence, they receive the favor 
and protection of the court, and their acts 
are regarded with the most indulgent consid- 
eration ;* but where they betray their trust, 
they will be rigorously dealt with.® 

6. Continuing Assignor’s Business.—It has 
been held by leading courts, that the as- 
signor may direct in general terms a sale of 
property and collection of debts assigned, 
and may also direct upon what debts and in 
what manner and order the proceeds shall be 
applied, but beyond this can prescribe no 
conditions whatever as the management or 
disposition of the assigned property.“ The 
general rule seems to be that where such 
stipulations are intended chiefly to benefit 
the assignor, they will be invalid,® if to the 
benefit of the creditors valid.“ Independ- 
ently of any provision in the deed of assign- 
ments, the assignee may continue the business 
of the assignor during such a length of time 
as is manifestly for the interest of the estate.” 
He should, however, continue the business 
no longer than is required to work up the 
material on hand. When a stock of goods 
in a retail business is assigned, the assignee 
cannot continue the business and retail the 
goods as before with a view of obtaining 
higher prices.“ He should generally close 
the business within a reasonably short length 
of time after the assignment is made.” 

7. Distribution.—The distribution of the as- 
sets among the creditors is said to be the end 
and object of all insolvency proceedings.” 
It is the most important of all the proceed- 


61 McCubbin v. Cromwell, 7 Gill. & J. 157; Goodwin 
y. Nix, 38 Ill. 115. 

€ Burrill on Assign. 633. 

Paige v. Olcott, 28 Vt. 461; Miller v. Holcombe, 9 
Gratt. 674; Diffinderfer v. Winslow, 3 Gill. & J. 311. 

6 Dunbar v. Waterman, 17 N. Y. 9; Renton v. 
Kelley, 49 Barb. 536; Schluesel v. Willett, 34 Barb. 615. 

& King v. Kenan, 38 Ala. 63; Inloes v. Am. Ex. 
Band. 11 Ind. 173; Marks v. Hill,5 Gratt. 400; Berry 
v. Riley, 2 Barb. 307. 

Hitchcock v. Cadruns, 2 Barb. 381; Foster v. Saco, 
12 Pick. 451; Woodward v. Marshall, 22 Pick. 468; 
Ravises vy. Alston, 5 Ala. 297. 

@ Patton’s Estate,2 Pars. (Pa.) Select Cases, 108; 
Woodward v. Marshall, 22 Pick. 468. 

6 Hanling v. Mill River, 34 Conn. 458; Doyle v. 
Smith, 1 Cole (Tenn.), 15. 

® Hart v. Crane, 7 Paige, 38; Whallon v. Scott, 10 
Watts, 237; Connah v. Sedgwick, 1 Barb. 210, 

70 Levey’s Accounting, 1 Abb. (N. C.) 186. 

1 Burrill on Assign. 586. 





ings connected therewith. Where the deed 
of assignment contains preferences, allowable 
by the laws of the place where the assign- 
ment is made, those preferred creditors 
should be first paid.” It should be remem- 
bered, however, that in quite a large number, 
perhaps a majority of the States of the Union, 
have laws forbidding preferences; and that 
such stipulations in the deed of assignment 
will make it void. At common law prefer- 
ences are allowed. By act of congress in 
cases of insolvency, the United States is a 
preferred creditor and must be first paid.” 
It has been held, however, that the prefer- 
ence of the United States only applies in 
cases of a voluntary assignment, and not 
where there is a legal insolveacy or involun- 
tary assignment.” By statute, it is generally 
declared that taxes, assessments, and debts 
due the State are entitled to priority in pay- 
ment. Likewise a claim for labor performed 
within a certain time, and usually limited in 
amount. Rent is sometimes made a claim 
entitled to priority. Where the creditor 
holds security for the payment of his claim, 
the courts are not united in their decisions. 
Some hold that he is entitled to a dividend 
on the entire amount of his claim not to ex- 
ceed the balance remaining unliquidated by 
the entire exhaustion of the securety fund.” 
The general rule, however, seems to be that 
he would only be entitled to a dividend on 
the balance remaining unpaid after the se- 
curity fund had been exhaused.” Care 
should be taken by the assignee that the 
proper persons participate in the distribution. 
He will not be excused that he had through 
a misapprehension of his duties, or a miscon- 
struction of the instrument paid over all the 
money to other creditors.” Where there is 
a difficulty in ascertaining the order of prior- 
ity of payment, or where there are conflicting 
claims, the assignee ought to apply to the court 
for instructions.“ Such application may be 


72 Gundry v. Vivian, 17 Wis. 437; Gates v. Labeaume, 
19 Mo. 17. 

738 U. S. Rev. Stat., § 3466; State Bank, etc. v. U. S., 
6 Pet. 35, 36. , 

74 Thelluson v. Smith, Pet. C. C. 195. 

1 Morris v. Olivine, 25 Pa. St. 21; Patten’s Appeal, 
45 Pa. St. 151; Miller’s Appeal, 35 Pa. St. 481. 

76 Burrill on Assign. 606; Wurtz v. Hass, 13 Iowa, 
515; Midgely v. Slocomb, 32 How. Pr. 423. 

7 Ward v. Lewis, 4 Pick. 518. 

78 Pratt v. Adams, 7 Paige, 615. 
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made either by motion or by a bill in equity ;” 
but all parties interested ought to have 
notice.” Wa. M. Rocket. 


79 Codwise v. Gelson, 1 Johns. 521. 

8 Stone v. Miller, 62 Barb. 431; People v. Loper, 7 
N. Y. 481. The reader will find the following articles 
in law journals to be of interest: ‘‘Power of Assignee 
to Avoid Previous Conveyances of Assignor:” 21 
Cent. L. J. 494. ‘*Powers of Foreign Involuntary As- 
signees:’’ 27 Cent. L. J.111. “Assignments at Common 
Law by Statute:” 7 Cent. L. J. 243, 283, 301. “Right 
to Assign Contracts Involving Performance of Serv- 
ices but not Personal Services:”’.11 Cent. L. J. 243. 
“Assignment of Part of a Demand,” annotated case: 
28 Cent. L. J. 489. See also Am. & Eng. Ency. of Law, 
Title, “Assignments,” etc., and **Insolveney.’’ 








CORPORATIONS—DIRECTORS—DUTIES— 
LIABILITY. 





MARSHALL V. FARMERS’ & MECHANICS’ SAV. 
BANK. 





Supreme Court of Appeals of Virginia, January 24, 1889. 


Directors of a corporation undertake to bring ordi- 
nary skill and knowledge to the discharge of their 
duties, and they are required to be diligent and care- 
ful in performing such duties, and they must inform 
themselves of the proceedings of the corporation, and 
if any loss results from their neglect of such 1 equire- 
ments, or if by fraud or mismanagement of its officers, 
agents or directors, which ordinary care and attention 
on their part would have prevented, they are individ- 
ually liable for the loss so accruing. 


Lacy, J., delivered the opinion of the court: 

The suit was brought by the appellant, James 
A. Marshall, for himself and on behalf of the other 
creditors of the appellee corporation, the Farm- 
ers’ & Mechanics’ Savings Bank of Virginia, a 
broken bank, to reduce into possession and distri- 
bute among said creditors the assets of the said 
bank, and to charge the individual defendants, 
who were the officers and directors of said bank, 
with the difference between the assets and liabili- 
ties of the said bank, upon the ground that the 
said directors had not had a meeting for at least 
one year prior to the lst day of December, 1876, 
the date of the suspension and failure of the said 
bank, and for at least one year prior to the ascer- 
tainment of embarrassed condition of said bank, 
which occurred sometime before its said suspen- 
sion, and that they did not give that care, super- 
vision, and attention to the business affairs of 
said corporation which the duties of the office and 
the nature of the trust reposed in them required; 
but, on the contrary, neglected the same, and in- 
trusted entirely the business concerns of the bank 
to the president and one, and possibly two, di- 
rectors, who recklessly and improvidently loaned 
the money and securities of the said defendant 
corporation to various embarrassed and insolvent 
corporations, firms, and individuals, without tak- 





ing proper and sufficient security for the protec- 
tion of the depositors and creditors of the said 
bank, and being themselves connected with or 
interested in said embarrassed and insolvent cor- 
porations; by reason of which said conduct upon 
the part of said directors the appellant insists that 
heavy losses have fallen npon the bank, and that 
the said directors are individually and personally 
liable to the depositors and creditors of the bank 
for the losses so occasioned by the neglect of the 
duties of their office as directors. The bank an- 
swered the bill of the plaintiff through its presi- 
dent, and the directors answered individually, 
wherein negligence is denied; and it is also de- 
nied that the business of the bank was intrusted 
wholly to the president; but it is admitted that, 
“instead of regular formal weekly meetings of 
the board as prescribsd by the by-laws of the 
bank, informal meetings were substituted—it being 
proved soon after the bank went into operation 
that formal weekly meetings were unnecessary.”” 
The questions involved were referred to a com- 
missioner in chancery for examination and report. 
The commissioner reported that the said directors 
not only did not exercise ordinary care and dili- 
gence but that they were guilty of gross negli- 
gence.! 

co - * > = * * - 

On the 30th of March, 1887, the circuit court of 
Alexandria city rendered a decree in the cause, 
whereby “the said report, so far as it finds the 
directors of the Farmers’ & Mechanics’ Savings 
Bank, or any of them, personally responsible for 
the losses sustained by the bank, be, and the same 
is, overruled—it appearing to the court that no 
such dereliction of duty on their part is shown as 
to fix upon them such personal liability; and that 
as to the said directors, and the personal repre- 
sentatives of such as are dead, the plaintiff’s bill 
be, and the same is hereby, dismissed, with costs. 
It is further adjudged, ordered, and decreed that 
the said report be, and the same is hereby, con- 
firmed and ratified in all other particulars.” 
From this decree the plaintiff applied for and ob- 
tained an appeal to this court. 

By the appellees no error is assigned, so the 
question involved here does not raise any other 
question than the single inquiry, was there such 
negligence on the part of the directors of this 
bank as to make them, or any of them, personally 
liable for its losses? There is no dispute as to 
what the losses have been, and their several 
amounts; and of the terms or periods as to which 
each director is liable, if at all. The appellees 
insist through their learned counsel that while 
there have been errors of judgment, and unfortu- 
nate loans made, there has been no negligence. 
The liability of directors for losses growing out of 
their mismanagement of the concerns of the bank, 
and their negligence in the discharge of their 
duties, has been often the subject of judicial in- 


1A part of the opinion of the court, which simply 


states the findings ofthe commission,is here omit- 
ted.—[Eb. Cent. L. J. 
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vestigation and decision: It isa question at this 
day well understood by the profession, and is not 
controverted to any degree by the learned counsel 
in thiscase. We find the settled rule upon this 
subject well stated in a recent work of great prac- 
tical usefulness. The American and English 
Envyclopzdia of Law, under the head ‘Banks,’’ 
speaking of directors, says: ‘‘The directors of a 
bank have the general control and government of 
its affairs, and constitute the corporation. They 
are bound to exercise ordinary skill and diligence, 
and are liable for losses resulting from misman- 
agement of the affairs and business of the bank” 
—citing Society v. Underwood, 9 Bush, 609, which 
appears to have been criticised in Zina v. Mendel, 
9 W. Va. 580-597, and by Mr. Redfield in 13 Am. 
Law Reg. (N.S.) 218; Dunn y. Kyle, 14 Bush, 
134; Brinckerhoff v. Bostwick, 88 N. Y. 52; 
Chester v. Halliard, 34 N. J. Eq. 341; Spering’s 
Appeal, 71 Pa. St. 11. There it is further said: 
“But for excusable mistakes concerning the law, 
and for errors of judgment when acting in good 
faith, they are not liable’’—citing Spering’s Ap- 
peal, supra; Dunn v. Kyle, supra; Godbold v. 
Bank, 11 Ala. 191; Hodges v. Screw Co.,1 R. I. 
312. See 2 Am. & Eng. Cyclop. Law, 114, 116. 
Morse, in his work on Banks and Banking, says: 
“If bank directors do not manage the affairs and 
business of the bank according to the directions 
of the charter, and in good faith, they will be 
liable to make good all losses which their miscon- 
duct may inflict upon either stockholders or cred- 
itors, or both. Hodges v. Screw Co., supra. They 
may be held to account to an injured party in a 
court of chancery (Bank v. St. Johns, 25 Ala. 
566); or they, or any one of their number, who 
shared in the wrong doing, may be sued at law 
for damages. Conant v. Bank, 1 Ohio St. 298. 
* * * They are required simply to show a rea- 
sonable capacity for the position they accept; to 
use it in their best discretion and industry; to 
show the scrupulous bona fides and conscientious- 
ness in every matter, however minute, which is 
exacted rigorously from all trustees of the prop- 
erty of others; axd to obey accurately the requi- 
sitions of the charter, or of the general law under 
which they are organized.’’ Morse, Banks, 133. 

Mistakes as to what is the law serve to excuse 
cases where correct knowledge could be reasona- 
bly expected only from a professional man, and 
even in such cases, if the directors feel any doubts, 
they may be guilty of neglect if they fail to seek 
and be guided by competent legal advice. But 
ignorance of any fact in the bank’s affairs which 
it is their duty to know can never be set up by 
them in defense or exculpation for any act which 
the existence of that fact should have prohibited. 
Id. 135. The high degree of confidence and re- 
sponsibility resting upon directors of corporations 
bas often led the courts to regard them as trustees, 
and to declare the relationship existing between 
them and the stockholders to be that of trustees 
and cestuis que trustent, respectively. If this can 
be asserted with regard to the generality of cor- 





porations, itis peculiarly and exceptionally true 
with regard to banking corporations. The di- 
rectors ofa bank are not trustees for the stock- 
holders alone, but they owe an even earlier duty 
to the depositors. The law is, as it ought to be, 
very jealous in exacting the strict and thorough 
performance of these duties, and it is in the 
scrutiny of possible breaches of them that the 
rigid rules which govern trustees have been ap- 
plied. Itis not enough to exculpate a director 
that no actual dishonesty can be shown; that he 
eannot be positively proved to have been in- 
fluenced by interested motives. Jd. pp. 113, 114. 
Mr. Morawetz, in his work on Private Corpora- 
tions, says, as to the degree of care to be exercised 
(section 552:) **Attempts have been made to de- 
fine the degree of care and prudence which di- 
rectors must exercise in the performance of their 
duties. In some of the cases it has been said that 
inasmuch as directors are usually not paid for 
their services they are to be regarded as manda- 
taries—persons who have gratuitously undertaken 
to perform certain duties, and are bound to exer- 
cise only ordinary care and prudence—and that 
they are liable to the corporation only for what 
is called crassa negligentia, or gross negligence. 
But all this is, at the best, misleading. The plain 
and obvious rule is that directors impliedly un- 
dertake to use as much diligence and care as the 
proper performance of the duties of their office 
requires. What constitutes a proper performance 
of the duties of a director is a question of fact, 
which must be determined in each case in view of 
all the circumstanees, the character of the com- 
pany, the condition of its business, the usual 
methods of managing such companies, and all 
other relevant facts must be taken into considera- 
tion. It is evident that no abstract reasoning can 
be of service in reaching a proper solution.” 
Directors, as trustees of a corporation, are 
bound to manage the affairs of the company with 
the same degree of care and prudence which is 
generally exercised by business men in the man- 
agement of their own affairs. Hun v. Cary, 82N. 
Y. 65; Charitable Corporation v. Sutton, 2 Atk. 
405; Litchfield v. White, 3 Sandf. 545; Hodges v. 
Screw Co., supra. Directors are not merely bound 
to be honest; they must also be diligent and 
careful in performing the duties they have uader- 
taken. They cannot excuse imprudence on the 
ground of their ignorance or inexperience, or the 
honesty of their intentions; and, if they commit an 
error of judgment. through mere recklessness, or 
want of ordinary prudence and skill, the corpora- 
tion may hold them responsible for the conse- 
quences. See the case of Hun v. Cary, 82 N. Y. 
65; Earl, J., saying, in delivering the opinion ‘in 
that case: ‘‘One who voluntarily takes the position 
of director, and invites confidence in that rela- 
tion, undertakes like a mandatary, with those 
whom he represents or for whom he acts, that he 
possesses at least ordinary knowledge and skill, 
and that he will bring them to bear in the dis- 
charge of his duties. Such is the rule applicable 
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to public officers, to professional men, and to 
mechanics, and such is the rule which must be 
applicable to every person who undertakes to act 
for another in a situation or employment requiring 
skill and knowledge; and it matters not that the 
service is to be rendered gratuitously. These de- 
fendants voluntarily took the position of trustees 
of the bank. They invited depositors to confide 
to them. their savings, and to intrust the safe 
keeping and management of them to their skill 
and prudence. They undertook, not only that 
they would discharge their duties with proper 
care, but that they would exercise the ordinary 
skill and judgment requisite for the discharge of 
their delicate trust.’’ Directors can never set up 
as a defense that they were ignorant of a provision 
of the company’s charter or by-laws. See Sper- 
ing’s Appeal, supra, and the opinion of Chief 
Justice Greene in Hodges v. Screw Co., supra. 
We cannot better close the discussion upon this 
question than by citing the case of Bank v. 
Bossieux, 4 Hughes, 398,3 Fed. Rep. 817, much 
relied on by the learned counsel for the appellant, 
who says: ‘*This question has been the subject of 
investigation and judicial determination by the 
United States circuit court for the eastern district 
of Virginia. Judge Hughes in an elaborate opin- 
ion, stating the law with great force and clearness, 
exhibiting a thorough and patient examination 
of all the authorities, held the defendant directors 
liable upon this ground: ‘Gross inattention and 
negligence, allowing fraud or misconduct on the 
part of agents, officers, or co-directors, which 
could have been prevented if they had given ordi- 
nary care and attention to their duties.’ Indeed, 
this opinion is not only the most thorough exam- 
ination, but the ablest exposition, of the law upon 
the subject the writer has been able to find after 
examining many authorities, and he might well 
be content to rest the law of this case upon the 
opinion of Judge Hughes. Init he reviews the 
case of Spering’s Appeal, and shows that the very 
principle was declared in that case upon which 
he found the directors of the Dollar Savings Bank 
liable. He declares that ‘‘negligence may be of 
such a character as to ameunt to fraud.” Citing 
Jones’ Ex’rs v. Clark, 25 Grat. 655, and Neal v. 
Clark, 95 U.S. 707. In that case Judge Hughes 
says: ‘‘It will abundantly appear from authorities 
and reported cases tu be cited in the sequel that 
the managing officers of corporations are person- 
ally liable for the results of gross negligence, or 
what the jurists call crassa negligentia. If by 
reckless inattention to the duties confided to 
them by their corporation frauds and miscon- 
duct are perpetrated by officers, agents, and co- 
directors, which ordinary care on their part would 
have prevented, then I think it may be said with 
truth that it is now elementary law, to be found 
in all the books, that directors are personally 
liable for the losses resulting. Moreover, all 
authorities now tend to the conclusion that di- 
rectors of banks and other moneyed corporations 
hold the relation to stockholders, depositors, and 





creditors of trustees, to cestuis que trust, and as 
such are personally responsible for frauds and 
losses resulting from gross negligence and inat- 
tention to the duties of their trust.”’ Bank v. 
Bossieux, 4 Hughes, 398, 3 Fed. Rep. 817, and the 
authorities cited in the opinion. 

We will now proceed to briefly review the facts 
of this case to which this well established rule of 
law is to be applied. The question arises in this 
case as between the directors and the depositors, 
and not between the directors and the stockhold- 
ers. The by-laws of this bank prescribed weekly 
meetings. It is conceded that these were scarcely 
ever held; the answers admitting that formal 
meetings were not held. The decree of the circuit 
court of Alexandria city, that it appears to the 
court that there has been no such dereliction of 
duty on the part of the directors, or any of them, 
as to fix upon them personal responsibility, cannot 
be sustained upon any sound principle whatever. 
Upon what principle can Andrew Jameison be 
held not to be personally liable for the acts already 
detailed concerning him. The commissioner re- 
ports that he took $2,187.33 out of the cash 
drawer; that he withdrew without authority the 
bonds of the bank, deposited elsewhere, caused 
their sale, and appropriated the money to hisown 
use; overdrew his account $341.64, and in other 
ways converted to his own use the property of the 
bank, aggregating $11,713.97. The passenger 
railway ‘company was allowed to overdraw its 
account to the amount of thousands ($11,341.91) 
at one time. The notes of the company were dis- 
counted to the amount of $6,500, and at maturity 
neither protested, renewed, collected, nor sued 
on, and the overdraft was allowed to increase for 
a year and more without security, until it reached 
$7,530.45, which were entirely lost to the bank; 
he being the president of this company part of 
the time, and one of the bank directors being 
president of the company the other part of the 
time in question, while the treasurer of the railway 
company was the cashier of this savings bank. 
Stilson was allowed to withdraw the sole valuable 
security for his note of $2,000, and that was lost. 
He lent his brother $3,311.62 practically without 
any security, and that was lost; and actually lent 
him $1,2}1.62 a few months before the bank closed 
its doors; lending to Robert Jameison with no 
security, except worthless indorsers, $2,300, when 
he had already gone to protest on a note of $500. 

But the co-directors seek to escape responsibility 
for all this, including the large loss to the Wash- 
ington & Ohio Railroad, by claiming to have no 
actual knowledge of it all. Did they exercise or- 
dinary diligence to inform themselves, as their 
duty certainly required that they should? They 
were required to meet weekly by their own by- 
laws. They did not always meet semi-annually 
—meeting sometimes once a year, as we have 
stated. They were in duty bound to cause the 
books of the bank to be examined at regular in- 
tervals. This they never did at all throughout 
their whole career, nor did they ever call for a 
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statement of their accounts with other banks. 
Their vaults and their cash drawer were emptied 
by illegal abstractions and insolvent loans, and 
they admit that they never knew it, and pleaded 
this as their exculpation. The stock subscribed 
for was not paid up as has been stated, and yet 
such part as was paid up was treated as a loan, 
and interest paid on it, and a large part had never 
been paid up at the time of the suspension, and 
some of it has not yet been paid up. Having a 
bank with so small a nominal ¢apital, with empty 
vaults, and despoiled cash drawer, they owed at 
the suspension of the bank, to depositors who had 
intrusted to them their money, $53,063.63, on 
which they have been able to pay 10 percent. If 
these directors had any duty to perform whatever 
towards their depositors, the records of this case 
do not show its performance. They plead igno- 
rance. One of their number was the president of 
the Washington & Ohio Railroad in its last hours, 
and knew its condition, and secured himself; but 
the notes due the bank were allowed to sleep un- 
protested, unsecured, uarenewed, uncollected, 
and unsued on. One of their number was the 
president of the Alexandria Passenger Railroad 
Comapny, and knew its condition. One of their 
number was the brother of their defaulting debtor, 
Jameison, who was insolvent at the time of the 
loan of thousands to him without security. It is 
difficult to concede that they could have been 
ignorant of all this. But suppose they were. 
Their duty required that they should have looked 
well into all these matters, and if they have neg- 
ligently trusted them to others, and loss has 
occurred, should it fall on them, or upon the de- 
positors who had trusted them, and whose trust 
they had accepted, and to whom they had sol- 
emnly promised such care and attention as were 
to be expected of good business men. 

We think the record shows that these directors, 
and all of them, have been guilty of such negli- 
geuce in the premises as makes them personally 
liable for the losses caused by their negligence, 
and we are of opinion that the circuit court of 
Alexandria city erred in holding them exonerated. 
While this is true, there is nothing in the record 
which shows any bad faith, or tends to show any 
dishonesty, on the part of some of these gentlemen 
who appear to have confided their duties to 
others, and to have been betrayed by them; but 
this was such negligence as will fix liability upon 
them, and their act in assuming this attitude of 
trust and confidence was voluntary, and led to the 
confidence which has resulted in loss. We are of 
opinion to reverse the decree of the circuit court 
of Alexandria city, appealed from, and to render 
such decree here as the said court ought to have 
rendered. 


NotTe.—Directors of corporations are described as 
agents of the corporation,! also as trustees for the 
stockholders who are the cestuis que trust,? and also as 


1 Wardell v. R. R. Co., 103 U. 8. 651; 19 Cent. L. J. 305; 
Thompson, L. Off. & Agents of Corp. § 351. - 
2 European, etc. R. R. v. Poor, 59 Me. 277; United So- 





mandatories,3 and their duties and liabilities agree 
with the duties required by such persons. Their 
undertaking implies a competent knowledge of the 
agency assumed by them and a pledge, that they will 
diligently supervise, watch over, and protect the in- 
terests intrusted to them.4 They are required to keep 
within the limits of their powers, to exercise good 
faith and honesty, but are only required to exercise 
the care, which an ordinarily prudent man would ex- 
ercise in his own business of a similar nature. 5 


Directors of a bank are liable: for fraud or embez- 
zlement by themselves; wilful misconduct or breach 
of trust committed for their own benefit and not for 
the benefit of the stockholders; acts ultra vires; gross 
inattention or negligence, allowing fraud or miscon- 
duct by agents, officers, or conductors, which ordi- 
nary care or attention on their part could have pre- 
vented. 


Care Required.—Directors of a bank are not liable 
for frauds committed by others in conducting its 
business, which are unknown to them, if they take the 
usual and uniform method adopted by banksin ex- 
amining their books and into the conduct of their 
business.?7 But they cannot be heard to say, that 
they were not apprised of facts, the existence of 
which is shown by the books, accounts and corre- 
spondence of the bank, or which by the exercise of 
proper diligence they might have known,’ and upon 
such showing they will be held liable for the losses 
sustained.? They cannot claim to have acted in ignor- 
ance of what it was their duty to know.” When they 
discount paper known to be worthless, or cause the 
cashier or other officer of the bank to do what is for- 
bidden by its charter, they are responsible.1! They 
are not liable for the non-exercise of discretionary 
powers, though for such non-exercise loss accrues. 2 
They are not liable for error of judgment, when com- 
pelled to choose between difficulties, but when the 
error is gross, the necessity not apparent, and the 
consequences fatal, they will be held liable.13 They 
are not liable for losses caused by the dishonesty or 
carelessness of a cashier or other officer employed by 
them, if they used due care in his selection, nor for 
losses from investments made, if they acted in good 
faith and with ordinary care and prudence.“ They 
are not allowed to make a profit out of their trust, as 
by contracts with the corporation in which they arein- 
terested, individually or as stockholders in another 
corporation.45 Though all contracts by a director 


ciety v. Underwood, 9 Bush, 609; Twin Lick Oil Co. v, 
Marbury, 91 U. 8. 587. 

$19 Cent. L. J. 305. 

4 Godbold v. Branch Bank, 11 Ala. 191. 

5 Brannin v. Loving, 82 Ky. 370; Ackermanv. Halsey, 
87 N. J. Eq. 341; 23 Cent. L. J. 172; Williams v. McDonald, 
37 N. J. Eq. 409. 

6 Bank v. Bossieux, 4 Hughes C. C. 387. 

7 Savings Bank v. Caperton (Ky.), 88. W. Rep. 885; Man- 
hattan Co. v. Lydig, 4 Johns. 377. 

8 United Society v. Underwood, supra; German 8. 
Bank v. Wulfekuhler, 19 Kan. 60; Paine v. Mead, 59 
How. Pr. 318. 

9 United Society v. Underwood, supra. 

10 Corbett v. Woodward, 5 Sawy. C. C. 403. 

11 Savings Bank v. Caperton, supra. 

12 Williams v. Halliard, 38 N. J. Eq. 373; Thompson, L. 
Off. & Ag. Corp. § 357. 

13 Percy v. Millaudon, 3 La. 568. 

14 Dunn v. Kyle, 14 Bush, 134; Brannin v. Loving, 
supra; Spering’s Appeal, 71 Pa. 8t. 11; Williams v. Mc- 
Donald, 37 N. J. Eq. 409; Godbold v. Branch Bank, supra. 

1 Ryan v. Leavenworth R. R., 21 Kan. 365; Wardell v. 
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with the corporation are not held to be absolutely 
void, yet they must be open and for the benefit of the 
corporation, and upon the least suspicion will be set 
aside.16 When a director was not present ata meet- 
ing ofthe directors and did not know the improper 
act was to be done, he was held not to be responsible 
therefor;!7 but if he acquires a knowledge of such 
proposed action, he must lahor to prevent it and to 
avert its injurious consequences,’ and it is held that 
he must file a bill in equity to prevent it, if he cannot 
otherwise prevent its consummation.!9 Those direct- 
ors, who were not members of the investment com- 
mittee, are not liable for irregular or unsafe invest- 
ments in the absence of cognizance or complicity on 
their part, but when a trustee by culpable negligence 
enables a co-trustee to squander or dissipate the trust 
estate, he is liable.2! It has been said, that it willdo 
the community no harm to hold the reins of account- 
ability more tightly than they have been held for years 
past. 22 

Who may Sue.—Suits against directors for damages 
for breach of their trust may be brought by the cor- 
poration,23 or by its receiver;2*or in case of the re- 
fusal of either to do so, by astockholder,® or by a 
depositor who bas suffered thereby. % 


R. R. Co., 103 U. 8S. 651; European, etc. R. R. v. Poor, 59 
Me, 277. 

16 Twin Lick Oil Co. vy Marbury, supra. 

17 Land Credit Co. v. Fermoy, 5 Ch. Ap. 763; Ashhurst 
v. Mason, 20 Eq. 225; Cargill v. Bower, 10 Ch. Div. 502. 

18 Percy v. Millaudon, supra. 

19 Joint Stock, etc. Co. v. Brown, 8 Eq. 381. 

20 Williams v. Hilliard, 38 N. J. Eq. 373. 

21Smith v. Pettigrew, 34 N. J. Eq. 216; Weetjen v. 
Vibbard, 5 Hun, 265; Percy v. {Millaudon, supra. 

22 Calhoun v. Richardson, 30 Conn. 210. 

23 Chester v. Halliard, 34 N. J. Eq. 341. 

24 Brinkerhoff v. Bostwick, 88 N. Y. 52; Bank of Bos- 
sieux, supra. 
- 5 Ackerman v. Halsey, 37 
Bostwick, supra. 

26 Chester v. Halliard, supra; Meisch v. Savings Fund, 
5 Phila. 30. 


N. J. Eq. 356; Brinkerhoff v. 
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[Subscribers are invited to send short answers to the 
following.) 
QUERIES AND ANSWERS. 





Query No. 1.6 

The owner of a farm wishing to sell or trade the 
same, employs a real estate agent to sell it for him, 
and contracts in writing with the agent, and agrees to 
pay a certain commission, in case the agent can effect 
a sale or trade for him at a stated price; but in case of 
a trade, then with his approval. The agent afterwards 
finds a man living a considerable distance away who is 
willing to trade other land for that which the agent 
was employed to sell, and furnishes a full description 
and plat of the same. The agent exhibits this plat 
and description to his employer, also a statement as to 
incumbrances, and the latter expresses himself as 
satisfied therewith, and verbally agrees to consummate 
the sale provided the property proves as represented, 
after he has made personal examination thereof. He 
promises to start on a certain day to go and see the 
land offered him, but he fails and refuses to go at all, 
without any excuse therefor. Is he liable to pay the 
agent his commission same as though a sale had been 
effected? M. A. T. 








JETSAM AND FLOTSAM. 





THE FORCE OF HaBIT.—We heard the other day of 
a man who Lad been brought up in a village debating 
society, and had been lately elevated tothe dignity of 
a judge in a criminal court. The counsel for a de- 
fendant appeared before him at the hour named for 
the trial, but the prosecuting attorney had not arrived. 
The defendant’s counsel said he belieyed the hour 
fixed had passed, and the judge said it had. “I 
move,” said the counsel, “that the complaint be dis- 
missed, and the defendant discharged.’? “Is the 
motion seconded?” said the judge. ‘“‘I second the 
motion,” said the prisoner. “It is moved and 
seconded,” said the judge, “that the complaint be 
dismissed, and the defendant discharged. So many 
as arein favor of that motion will say ‘Aye.’ The 
defendant and his counsel voted ‘‘Aye.” The con- 
trary minded “No.” There was no response, “The 
-Ayes’ have it; the motion is carried.” 
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1. ADMIRALTY— Appeal — Review. On appeal in 
admiralty to the circuit court, in reviewing testimony, 
the effect which the manner of a witness produced 
upon the judge below is proper to be considered.— Lery 
v. The Malville, U.8.C.C. (N. Y.), Dec. 31, 1888; 37 Fed. 
Rep. 271. 

2. ACCORD AND SATISFACTION— Compromise—Res Ad- 
judicata. In an action for penal sumin a contract: 
Held,that circumstances showed that a compromise 
had ben effected by the parties prior to the suit and 
was abar to the action. — Parr v. Greenbush, N. Y. Ct. 
App., Jan. 22, 1889; 19 N. E. Rap. 684. 

3. APPEAL—Final Order. Pending an appealin a 
foreclosure suit, an order upon the receivers to make 
a loan is a final order and mandamus willbe granted 
directing the allowance of an appeal therefrom. — In re 
Farmers’, etc. Trust Co., Jan. 21, 1889; 9 8. C. Rep. 265. 

4. APPEALS— Notice. In § 3164, of Code Iowa, the 
word “decision” used in the notice means an adjudica- 
tion other than a final decision. — Weiser v. Day,8.C. 
Iowa, Jan. 25, 1889; 41 N. W. Rep. 476. 


5. APPEAL—Review — Objections to Instructions. 
On appeal, objections to instructions given by the trial 
court should point out in what particulars such in 
structions are erroneous.— Dale v. Purvis, 8. C. Cal., Jan. 
14 1889; 20 Pac. Rep. 296. 

6. ATTORNEY AND CLIENT—Evidence. In a suit for 
attorney’s fees the attorney is a competent witness in 
his own behalf as to the value of his services, and is 
entitled to show his experience and knowledge and 
give his judgment as to their value, upon his own 
theory of the case. — Babbitt v. Bumpus, 8. C. Mich., Jan. 
18, 1889; 41 N. W. Rep. 417. 

7. BANKS — National Banks — Preference. Held, 
under facts that a transfer of checks and drafts by 
plaintiff to another bank was made with a view to 
prefer the latter and was void under Rev. St. U. 8. § 
5242.— Nat. Bank v. Butler, Jan. 28, 1889;9 S.C. Rep. 281. 


8. CHATTEL MORTGAGES—Estoppel— Garnishment.—— 


A chattel mortgage which is withheld from the records 
ana9: avail again st a creditor who subsequently takes 























the note of the mortgagor in settlement ofa suit and 
extension of credit, in good faith, in the belief that the 
mortgagor’s property is unincumbered.—Sanger v. Freie 
Presse Co., 8. OC. Wis., Jan. 29, 1889; 41 N. W. Rep. 436. 

9. CLOUD ON TITLE. A cloud is the claim of an 
interest in lands, appearing in some legal form which 
it would be inequitable to enforce.— Rigdon v. Shirk, 8. C. 
Ill., Jan. 25, 1889; 19 N. E. Rep. 698. 

10. COMMON CARRIER —Shipping. A ship is liable 
as carrier from the acceptance by it of the goods on the 
wharf.— Rosenthal v. The Louisiana, U. 8. C. C. (La.), Jan. 
11, 1889; 37 Fed. Rep. 264. 

11. CONSTITUTIONAL Law — Auditing Claims. An 
act of N. Y. Legislature authorizing board of claims 
to audit a claim for services rendered health officer is 
constitutional. — O’hara v. State, N. Y. Ct. App., Jan. 15, 
1889; 19 N. E. Rep. 659. 

12. CONSTITUTIONAL LAW—Obligation of Contracts.—— 
Rev. St. Mo. §§ 6798, 6800, cannot be allowed to operate as 
to impair obligation of a judgment obtained by holders 
of bonds of township issued in aid of railroads.—Seibert 
v. Harshman, Jan. 21, 1889; 9 8. C. Rep. 271. 

13. CONSTITUTIONAL LAw—Taxation. Act Ill. May 
31, 1879, providing for deed to purchaser of lind for 
taxes is constitutional. — Gage v. Stewart, 8. C. Ill. Jan. 
25, 1889; 19 N. E. Rep. 702. 

14. ConTRACTS—Custom and Usage. In an action 
for building a stone wall, evidence of a custom known 
as ‘“‘masons” measure is admissible for plaintiff though 
it is not shown that defendant knew of such custom. — 
Patterson v. Crowther, Md. Ct. App. Jan. 10, 1889; 16 Atl. 
Rep. 531. 

15. CONTRACTS— Instructions. Defendant agreed 
to furnish water by means of his dams, to run a speci- 
fied quantity of logs for plaintiff. In case the dams 
should be washed out before the logs were run, de- 
fendant was either to repair them, or refund a propor- 
tionate amount of the consideration. After the speci- 
fied quantity had all been run out,the dams washed 
out, and plaintiff repaired them without being re- 
quested: Held, that plaintiff could not recover for such 
repairs.—George W. Roby Lumber Co. v. Gray, 8. C. Mich., 
Jan. 18, 1889; 41 N. W. Rep. 420. 


16. CORPORATIONS — Quo Warranto — Constitutional 
Law. In Michigan the constitutionality of a statute 
may be inquired into by the peoplein a proceeding in 
the nature of a quo warranto, to try the right of the re- 
spondents to exercise the franchise of a corporation, 
though the respondents justify undersuch statute. — 
Atty. Gen. v. Perkins, 8.C. Mich., Jan. 18, 1889: 41 N. W. 
Rep. 426. 

17. COUNTIES—Division— Constitutional Law.— Leg- 
islature of Colodrado has plenary authority to divide 
counties.— Wash. Co. v. Weld Co., 8. C. Colo., Jan. 18, 1839 ; 
20 Pac. Rep. 273. 


18. COUNTY OFFICERS—Compensation. Construc- 
tion of § 20, ch. 28, Comp. St. Neb. providing for com- 
pensation of county treasurers, as to manner of com- 
puting amount collected.— Grable v. Roderick, 8. C. Neb., 
Jan. 23, 1889; 41 N. W. Rep. 404. 

19. CouRTS—Due Process of Law. In an action by 
the heirs of a deceased debtor to set aside judicial sale 
of his land on ground that they were not parties: Held, 
under facts that they had not been deprived of prop- 
erty without due process of law. — Marrow v. Brinkley, 
Jan. 21, 1889; 9 8. C, Rep. 267. 

20. CourRTS—Supreme Court— Appeal— Filing Record. 
This court has no jurisdiction of an appeal, unless 
the transcript of the recordis filed here atthe next 
term after taking the appeal.— Hill v. Chicago ¢ E. R. Co., 
Jan. 21, 1889; 9 8. C. Rep. 269. 

21. CouRTs—Supreme Court — Jurisdictional Amount. 
Facts did not bring the case within subd. 4, § 699, 
Rev. St. U. 8. providing for review of judgments of 
circuit court in a “‘case brought on account of depriva- 
tion of right secured by the constitution.”—Hanover Ins. 
Co. v. Kinneard, Jan. 21, 1889; 9 8. C. Rep. 269. 
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22. COVENANTS — Estoppel — Res Adjudicata. In 
order to constitute a breach of the covenant for quiet 
enjoyment in the deed, it is not necessary that there be 
an actual ouster and disposession of the covenantee, 
under process.—Ogden v. Ball, 8. 8. Minn. Jan. 29, 1889; 41 
N. W. Rep. 453. 

23. CRIMINAL LAw—Appeal—Want of Citation. An 
appeal taken from a judgment rendered in a proceed- 
ing apparently criminal will not be dismissed for want 
of citation to the plaintiff, who cannot be permitted to 
change the character of the proceedings.—Statev. Miller, 
8. C. La, Dec. 3, 1888; 5 South. Rep. 258. 

24. CRIMINAL LAW—Conspiracy. A person may be 
guilty of a murder actually perpetrated by another, if 
he combines with such other party to commit a felony, 
engages in its commission, and death ensues in the ex- 
ecution of the felonious act. — State v. Barrett, 8. C. 
Minn., Jan. 28, 1889; 41 N. W. Rep. 463. 

25. CRIMINAL LAW — Instructions — Province of Jury. 
It is not error to refuse to charge that the jury are 
the judges of the law, and that if they believe the act 
mentioned absurd, and a violation of the laws of Penn- 
sylvania, they sbould acquit the defendant. — Harrison 
v. Commonwealth, 8. C. Penn., Jan. 7, 1889; 16 Atl. Rep. 611. 

26. CRIMINAL Law — Jury. Construction of act 
Gen. Assem. Ala. Feb. 28, 1887, § 17, as to challenges in 
capital cases.— Todd v. State, 8. C. Ala., Dec. 19, 1888; 5 
South. Rep. 278. 

27. CRIMINAL LAw—Preliminary Hearing — Erroneous 
Commitment, An order by a magistrate, commit- 
ting persons charged with an offense for trialin a county 
other than where the offense is committed, is erro- 
neous. —In re Schurman, 8. C. Kan., Jan. 5, 1889; 20 Pac. 
Rep. 277. 

28. DAMAGES—Negligence. In an action for dam- 
ages to a boat occasioned by negligence of another 
boat, damages can only be allowed for repair in a man- 
ner correspondering with the previous condition of the 
boat.— 0’ Neil v. The I. M. North, U. 8. D.C. (N. Y.), Dec. 
21, 1888; 37 Fed. Rep. 270. 

29. DEED—Delivery— Parol Evidence to Explain. 
Where a deed to land is complete on its face, its deliv- 
ery to the grantee is absolute, whatever conditions may 
be orally attached. — Hargrave v. Melbourne, 8. C. Ala., 
Jan. 10, 1889; 5 South. Rep. 285. 


80. DEFECTIVE STREETS. Construction of Laws 
Mich. 1879, providing for recovery of damages arising 
from defective streets. — Kowalka v. St. Joseph, S.C. 
Mich., Jan. 18, 1889; 41 N. W. Rep. 416. 

31. DISCcOVERY—Equity. Held, under facts that a 
discovery could not be compelled before issue joined.— 
Keeley v. Perkins, 8, C. Penn., Jan. 28, 1889; 16 Atl. Rep. 
525. 

32. DISORDERLY HousE — What Constitutes Keeping. 
Rev. St. Ind. 1881, § 2097. providing that whoever 
keeps a place where intoxicating liquors are sold, or 
suffered to be drank in a disorderly manner, forbids the 
keeping of a place in a disorderly manner, and not 
merely the selling, ete., in such manner. — Nace v. 
State, 8. C. Ind., Jan. 25, 1889; 19 N. E. Rep. 729. 


33. DivorcE—Cruelty. Facts held to justify the 
charge of cruel treatment in a bill for divorce.— Taylor 
v. Taylor, 8. C. Mich., Jan. 18, 1889; 41 N. W. Rep. 413. 

34. DRAINAGE—Commissioner’s Bond. Construc- 
tion of Indiana act April 8, 1881, providing for recovery 
on drainage commissioner’s bond. — Smith v. State, 8. C. 
Ind., Jan. 29, 1889; 19 N. E. Rep. 744. 

35. EASEMENT—Right of Way. Aright of way is an 
interest in lands, anda grant thereof by parol ‘s void, 
under the statute of frauds. — Bonelli v. Blakemore, 5 
South. Rep. 228. 

36. EJECTMENT—Adverse Possession— Instruction.— 
Where the evidence shows that defendant in ejectment 
has been in adverse possession for the statutory period, 
an instruction that, ‘‘unless he had aright to the pos 
session of such lands when he took possession of them, 
he has no right now,” is erroneous. — Probst v. Trustees 












































of Board of Domestic Missions, etc.., Jan. 21, 1889; 98. C. 
Rep. 263. 

37. EJECTMENT—Improvements— Adverse Possession. 
The possession of one who enters under a convey- 
ance in fee from a grantor owning only alife estate 
becomes, after the death of the grantor adverse to the 
remainder man 80 as to entitle him under Rev. St. Wis. 
§ 3096, to recover for improvements made. — Barrett v. 
Stradl, 8. C. Wis., Jan. 29, 1889; 41 N. W. Rep. 439. 

38. EJECTMENT— Title to Swamp Lands — Evidence — 
Judicial Notice. One who seeks to recover land in- 
cluded in aswamp-land grant, need not show achain 
of title from the United States to him. Judicial notice 
is taken of the acts of congress granting the swamp 
land to the State. — Nitche v. Earle, 8. C.Ind., Jan. 29, 
1889; 19 N. E. Rep. 749. 

39. ELECTIONS AND VOTERS—Intimidation of Voter.— 
Where it does not appear from evidence that defend- 
ant acted with evil intent in challenging a vote, acon- 
viction cannot be had under Rev. St. U. 8. § 5511, for 
“inducing a voter by threat to refuse to vote.” — United 
States v. Guion, U. 8. D. C. (Mo.), Jan. 14, 1889; 37 Fed. 
Rep. 263. 

40. EMINENT DOMAIN—Damages. Where a railroad 
is located across a block of land in a town site, which 
has been platted into lots, the measure of damages to 
the owner of the block is the difference in the value of 
the whole block before and after the location. — Coz v. 
Mason City § Ft. D. R. Co.,8.C. Iowa, Jan. 24, 1889; 41 N. 
W. Rep. 475. 

41. Equiry—Multifariousness. Equity rule Md. 33, 
gives courts of equity the power to dismiss a bill as to 
such of the subject-matter as may be improperly joined. 
— Reckefus v. Lyon, Md. Ct. App., Jan. 10, 1889; 16 Atl. Rep. 
530. 

42. Equiry—Pleading— Accounting. In order to 
unite a claim to recover back an estate,or to havea 
trust declared therein, with a claim for an accounting, 
it must be pleaded as a separate cause of suit.— Langell 
v. Langell, 8. C. Ore., Dec. 20, 1888; 20 Pac. Rep. 286. 


43. ESTOPPEL. In an action to determine title, be- 
tween the grantee of a mortgagee and holder of tax- 
title: Held, under facts that the former was not 
estoy ped to deny the title of latter. — Yule v. Webster, 8. 
C. Neb., Jan. 9, 1889: 41 N. W. Rep. 391. 

44. EVIDENCE—Pleading. An admission by a party 
in his pleading in an action is evidence tending to 
prove the same fact in another suit between the same 
parties, but is not conclusive.— Rich v. Minneapolis, 8. C. 
Minn., Jan. 29, 1889; 41 N. W. Rep. 455. 


45. EVIDENCE—Remarks of Counsel— Replevin. A 
conversation, had after the commencement of the 
action between the attorney for the plaintiff and a man 
who was afterwards called by defendunt asa witness, 
as to the probable result of the suit: Held, inadmissible 
in evidence on the part of the defendant.—Anglev. Bilby, 
8. C. Neb., Jan. 9, 1889; 41 N. W. Rap. 397. 

46. EVIDENCES OF TITLE — Innocent Purchaser. 
One giving to another evidence of right tosell his prop- 
erty loses right to reclaim itfrom an innocent pur- 
chaser.—Foster v. Ambler, 8. C. Fia., Dec. 14, 1888; 5 South. 
Rep. 263. 

47. EXCEPTIONS—Bill of—Contents. Sufficiency of 
bill of exceptions under Ill. practice act § 42. —Gould v. 
Howe, 8. C. Ill., Jan, 25, 1889; 19 N. E. Rep. 714. 

48. EXCEPTIONS—Bill of— Contents. Under Rev. 
St. Ind. 1881, § 630, a bill of exceptions must stute that it 
contains all the evidence. — Matlinger v. L. 8. § M. 8. R. 
R., 8. C. Ind., Jan. 26, 1889; 19 N. E. Rep. 733. 

49. EXECUTION — Contempt. Held, under facts, 
that court would be justified in treating the case as not 
oneof “substantial dispute’ within the meaning of § 
2447, N. Y. Code of Procedure and motion for contempt 
denied. — Filienthal v. Wallach, U. 8. C. C. (N. Y.), Jan. 8, 
1889 ; 37 Fed. Rep. 241. 

50. EXECUTORS AND ADMINISTRATORS— Action Against 
Foreign Executor. In New York, a foreign executor 
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may be sued to enforce the specific performance of a 
contract lawfully made by him in his representative 
capacity.—Johnston v. Wallis, N. Y. Ct. App., Jan. 15, 1889; 
19 N. E. Rep. 653. 

51. EXECUTORS AND ADMINISTRATORS — Appointment 
of a Non resident. The appointment of a non. resi- 
dent as administrator by a State court, does not make 
him a resident of the State, within the meaning of Code 
Civil Proc. N. Y. § 1780. — Robinson v. Nav. Co., N. Y. Ct. 
App., Jan. 29, 1889; 19 N. E. Rep. 625. 

52, EXECUTORS AND ADMINISTRATORS—Degree of Care. 
The care, prudence, and judgment which the man 
of fair average capacity and ability exercises in the 
transaction of his own business furnishes the standard 
to govern an administrator in the discharge of his trust 
duties.—Dundas v. Crisman, 8. C. Neb., Jan. 16, 1889; 41 N. 
W. Rep. 449. 

53. EXECUTORS AND ADMINISTRATORS — Pledge — 
Orphans’ Court. Where an executor pledges stock 
of the decedent as security for his individual debt, to 
one aware of the ownership of the stock, the orphans’ 
court has power to compel a transfer, under act Pa. 
May 19, 1874. — Appeal of Odd Fellows’ Sav. Bank, 8. C. 
Penn., Jan. 7, 1889; 16 Atl. Rep. 606. 

54. EXEMPTION— Mandamus, An officer holding 
an execution can be compelled by mandamus to ap- 
praise the debtor’s property exempt from execution, — 
Cunningham v. Conway, 8. C. Neb., Jan. 23, 1889; 41 N. W. 
Rep. 452. 

55. Fraups—Statute of—Part Performance. If the 
contract, for want ofthe signature of the corporation, 
was not within the statute of frauds, the possession of 
the several tracts, and the erection of buildings thereon, 
was sufficient part performance. — U. P. R. R.v. Mc- 
Alpine, Jan. 28, 1889; 9 8. C. Rep. 286. 

66. FRAUDULENT CONVEYANCES—Creditors. Ques- 
tion under the evidence whether the transaction was 
fraudulent as to creditors of an insolvent. — Beidler v. 
Crane, 8. C. Ill., Jan. 14, 1889; 19 N. E. Rep. 714. 

57. GUARDIAN AND WARD— Interest. Under ordi- 
nary circumstances a guardian is not chargeable with 
compound interest on the funds of his ward in his 
hands.—In re Ward’s Estate,8.C. Mich., Jan. 11, 1889; 41 
N. W. Rep. 431. 

58. HOMESTEAD—Practice. Under Pal. Code Dak. 
ch, 38, § 14, the district court has no authority, on 
motion, to quash a levy,onthe ground that the prop- 
erty levied on is the debtor’s homestead. — Dorsey v. 
Halil, 8. C. Dak., Feb. 4, 1889; 41 N W. Rep. 471. 


59. HOMICIDE—Aliens. In collateral proceedings 
strict and technical rules should not be applied when 
determining whether or not the disability arising from 
alienage has been removed by proceedings under the 
naturalization laws. — Statev. Barrett, 8. C. Minn., Jan. 
28, 1889; 41 N. W. Rep. 459. 

60. HORSE ASD STREET RAILROADS—Elevated Railway 
—Construction. A plan formulated by commission- 
ers under the rapid transit act, (Laws N. Y. 1875, ch. 
606,) which provides that there shall not be more than 
two tracks in any one street, is not defective therefor. 
— Inre Kings County El. R. R., N. Y. Ct. App., Jan. 15, 
1889; 19 N. E. Rep. 654. 

61. HORSE AND STREET RAILROADS—Franchises—Route 
Prescribed. Under Laws N. Y. 1872, ch. 838, creating 
the Metropolitan Transit Company, and providing for 
amain line of road through designated streets, the 
company could take for its main line the route as pre- 
scribed, and no other.—JIn re Metropolitan Transit Uo., N. 
Y. Ct. App., Jan. 15, 1889; 19 N. E. Rep. 645. 

62. HUSBAND AND WIFE—Agent. One cannot hold 
a married woman for purchases made by the husband 
as her agent unless the credit was given to her and not 
to her husband.— McQuaid v. Fontane, 8. C. Fla., Dec. 22, 
1888; 5 South. Rep. 274. 

63. HUSBAND AND WIFE— Contracts of Wife. Code 
Ala. § 2350, removing disabities of coverture, construed. 
— Young v. Pollak, 8.0. Ala., Dec. 19, 1888;5 South. Rep. 
279, 












































64. INDICTMENT—Sentence—Continuance. In the 
cases of misdemeanors, several distinct offenses of the 
same kind may be joined in the same indictment.— Bur- 
rell v. State, 8. C. Neb., Jan. 11, 1889; 41 N. W. Rep. 399. 

65. INDICTMENT AND INFORMATION— Filing in Vacation 
—Misdemeanor. A county attorney may file an in- 
formation in vacation for a misdemeanor cognizable 
before a justice of the peace. — Inre Eddy,8.C. Kan., 
Jan. 5, 1889; 20 Pac. Rep. 283. 

66. INSTRUCTIONS—Remarks of Judge. A remark 
made by the court, not designed as an instruction, and 
not addressed to the jury, will not be treated as hav- 
ing affected the verdict, where, in order to consider it, 
the jury must have disregarded the charge of the court. 
—Cormac v. Bronze Co.,8.C. lowa, Jan. 25, 1889; 41 N. W. 
Rep. 480. 

67. INSURANCE. A provision in a fire insurance 
policy that it shall be void if the insured neglects, for 
thirty days after notice thereof, to pay any assessment, 
does not defeat an action on the policy, where the non- 
payment is of an assessment falling due after loss of 
the property insured.—Seyk v. Millers’ Nat. Ins. Co., 8. C. 
Wis., Jan. 29, 1889; 41 N. W. Rep. 413. 

68. INSURANCE—Payment of Assessments— Waiver of 
Conditions. Where a certificate issued by a benefit 
association provides that it shall be void unless assess- 
ments are paid within ten days after receiving notice, 
but it was the habit of the association to receive pay- 
ments within sixty days from notice of assessment, the 
association is estopped to claim a forfeiture because 
the assessments were not paid within the ten days. — 
Odd Fellows Assoc. v. Sweetser, S.C. Ind., Jan. 24, 1889; 19 
N. E. Rep. 722. 

69. INSURANCE POLICY— Arbitation. A provision 
in a policy that no suit or action aguinst the insurer 
“shall be sustained in any court until after an award 
shall have been obtained” by arbitration, “fixing the 
amount” due after loss, is void. — Ins. Co. v. Etherton, 8. 
C. Neb., Jan. 16, 1889; 41 N. W. Rep. 406, 

70. INTOXICATING LIQUORS — Bonds — Constitutional 
Law. Where a liquor bond is in strict compliance 
with the statute, the fact that the justification of the 
sureties annexed to the bond does not conform to the 
statute is no defense to the liability of the sureties. — 
People, to Use of Clintonv. Laning, 8. C. Mich., Jan. 18, 
1889; 41 N. W. Rep. 424. 

71. INTOXICATING LIQUORS — Validity of Ordinance — 
Giving away Liquors. Under a statute granting the 
power to towns to license, regulate, and restrain the 
sale of intoxicating liquor, an ordinance prohibiting 
the bartering or giving away of liquor without a license 
is valid.— Vinson v. Monticello, 8. C. Ind., Jan. 26, 1889; 19 
N. E. Rep. 734. 

72. JUDICIAL SALES — Do: btful Title — Relief of Pur- 
chaser. Where the proof in partition discloses the 
existence of persons, not parties tothe action, who 
might have an interest in the property involved, a 
purchaser at the partition sale is entitled to be relieved 
from bis contract of purchase.— Toole v. Toole, N. Y. Ct. 
App., Jan. 29, 1889; 19 N. E. Rep. 682. 

73. JUDICIAL SALES—Payment of Taxes. Act Md. 
1874, ch. 483, § 63, providing for the payment of taxes in 
arrear at judicial sales means all taxes not barred by 
provisions of § 81.—Perkins v. Gaither, Md. Ct. App., Jan. 
10, 1889; 16 Atl. Rep. 531. 

74. LIBEL AND SLANDER— What Constitutes —Newspa- 
paper Publication. A publication that a financial 
statement of a county made by the county auditor was 
false in thatit omitted anitem of §15,000, and that it 
was suspected to be otherwise false, is libelous: — 
Prosser v. Callis, 8. C. Ind., Jan. 25, 1889; 19 N. E. Rep. 735. 

75. MASTER AND SERVANT — Evidence. Where a 
woman of 25 years of age lives with her step-mother, 
working as a dress-maker, and giving some of her 
earnings to her step-mother, and doing some of the 
household work, she cannot recover from her step- 
mother for services rendered.—Feiertag v. Feiertag, 8. C. 
Mich., Jan, 18, 1889; 41 N. W. Rep. 414. 
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76. MECHANIC’S LIENS—Evidence. Upon an issue 
whether the lumber furnished by plaintiff amounted in 
value to a certain sum, a witness, not shown to be 
acquainted with the market prices of lumber at the 
time, was not competent to testify. — Russell v. Hayden, 
S. C. Minn., Jan. 29, 1889; 41 N. W. Rep. 456. 

77. MECHANIC’s LIEN—Release. Construction of a 
release made by subcontractor in a mechanic’s lien 
suit. — Shropshire v. Duncan, 8. C. Neb., Jan. 16, 1889; 41 
N. W. Rep. 4(3. 

78. MORTGAGE — Foreclosure — Payments. On a 
foreclosure of a mortgage, payments made by a mort- 
gagor, asrent,on the mortgaged premises, under an 
agreement with the mortgagee, should be credited on 
the mortgage debt. — Brake v. Sparks. S.C. Ind., Jan. 24, 
1889; 19 N. E. Rep. 719. 

79. MUNICIPAL CORPORATIONS — Bonds — Mandamus. 
In an application for a writ of mandamus, to com- 
pel the State auditor to register and certify municipal 
bonds, a writ will not issue until a strict compliance 
with all the prerequisites of the statutes is shown. — 
State v. Babcock, 8.C. Neb., Jan. 16, 1889; 41 N. W. Rep. 
450. 

80. MUNICIPAL CORPORATIONS — Contractor’s Bonds. 
Construction of Sp. Law, 1887, Minn. ch. 2, sube. 5, 
§ 5, providing for bond of contractor for street improve- 
ments.—Bk. of Duluth v. Henry, 8. C. Minn., Jan. 31, 1889; 
41 N. W. Rep. 411. 


81. MUNICIPAL CORPORATIONS— Recording. Con- 
struction of act March ‘9, 1867, Penn., requiring all 
deeds and title papers to be registered, etc. — Phila. v. 
Dungan, 8. C. Penn., Jan. 28, 1889; 16 Atl. Rep. 524. 


82. NEGLIGENCE—Questions for the Jury. Where 
there was no affirmative evidence of negligence on the 
part of a deceased, and no eye witness of the accident, 
and where there was no question as to defendant’s 
negligence, it wasfor the ury to pass upon the question 
of negligence, and the court erred in directing a non- 
suit.— Galvin v. N. Y. City, N. Y. Ct. App., Jan. 15, 1889; 19 
N. E. Rep. 675. 

88. NEGLIGENCE—Obstruction in Street. Question 
of negligence of a city in leaving wooden roller stand in 
the street. — Hughes v. Fon Du Lac, 8. C. Wis., Jan. 29, 
1889 ; 41 N. W. Rep. 407. 

84. NEGOTIABLE INSTRUMENTS — Injunction. In- 
junction lies to prevent anote against which an equity 
exists from being transferred to an innocent holder. — 
Withelmson v. Bentiey, 8. C. Neb., Jan. 9, 1889; 41 N. W. 
Rep. 387. 

85. NEGOTIABLE INSTRUMENTS — Pleading. In an 
action against the indorsers of a promissory note, made 
and payable in another State, the court will not, on 
demurrer, take judicial notice of a !aw of that State re- 
lating to the liability of indorsers, which is not pleaded. 
—Cont. Bank v. Wells, 8. C. Wis., Jan. 29, 1889;41 N. W. 
Rep. 409. 

86. NUISANCE — Injunction. Power of court of 
equity to enjoin nuisance not one per se. — Brown v. 
Manzy, 8. C. Ind., Jan. 12, 1889; 19 N. E. Rep. 526, 

87. ORDINANCES — Licensing Vehicles. Act Pa. 
April 3, 1885, §2,does not authorize an ordinance re- 
quiring vehicles to be licensed.— Millerstown v. Bell, 8. C. 
Penn., Jan. 7, 1889; 16 Ati. Rep. 612. 

88. PARTITION — Disputed Equitable Title—Equity.—— 
Courts of equity will exercise jurisdiction to settle dis- 
puted equitable titles, and will then grant final relief by 
way of partition under the same bill. — Appeal of Hays, 
8. C. Penn., Jan. 7, 1889; 16 Atl. Rep 600. 

89. PARTITION— Disputed Title — Mesne Profits. 
Where the title of complainant in a suit for partition is 
denied, but the suit is curried to decree, the parties are 
to be treated, on the taking of an account for mesne 
profits as in an action for mesne profits after recovery 
in ejectment.— Worthington v. Hiss, Md. Ct. App., Jan. 17, 
1889; 16 Atl. Rep. 534. 

90. PARTNERSHIP. —— A contract between wholesale 
and retail dealers, by which the former furnishes stock, 












































and the latter stores, insures, and sells for ashare of 
the profits, does not constitute a partnership. — Brown 
v. Watson, 8. C. Tex., Dec. 7, 1888; 10 8. W. Rep. 396. 

91, PARTNERSHIP — Pleading — Parties. When a 
party is omitted who is liable to be jointly sued upon a 
personal contract, the objection, where the objection 
does not appear on the face of the petition, can only 
be taken by answer in the nature of a plea in abate- 
ment. — Maurer v. Midmay, 8. C. Neb., Jan. 9, 1889; 41 N. 
W. Rep. 395. 

92, PATENTS—Use Before Application. Under Rev. 
St. U. 8. § 4899, one who allows his partners to use his 
invention in the machines owned by the firm before he 
obtains his patent cannot sue them for infringement as 
regards the same machines.— Wade v. Metcalf, U. 8.8. C., 
Jan, 21, 1889; 98. C. Rep. 271. 

93. PLEADING — Notice of Set- off — Striking from the 
Files. A notice of set-off, filed before the declara- 
tion is filed or required to be filed, is properly stricken 
from the files —Bailey v. Bk. of Des Moines, 8. CO. Ill., Jan. 
25, 1889; 19 N. E. Rep. 695. 

94. PLEADING—Verification by Attorney — Sufficiency. 
Under Code Civil Proc. Cal. § 446, an attorney’s 
verification reciting that affiant ‘‘is the attorney for de- 
fendants, and as such attorney the facts are more fully 
known to him than said defendants,” is insufficient.— 
Silcox v. Lang, S. C. Cal., Jan. 15, 1889; 20 Pac. Rep. 297. 

95. PRACTICE— Motion for Vervict — Waiver of Objec- 
tion. ‘Where defendant moves the court to direct a 
verdict for him on the ground that plaintiff has not 
shown facts sufficient to entitle him to recover, and the 
motion is denied, he waives his exception by proceed- 

ng to introduce evidence.— Robertson v. Perkins, Jan. 28, 
1889; 9 S. C. Rep. 279. 

96. PRACTICE—Pleadings. An application for leave 
to answer, after default, must be considered anda 
passed upon by the trial court before it will be con- 
sidered by the appellate court. — Keyes v. Clare, 8. C. 
Minn., Jan. 29, 1889; 41 N. W. Rep. 453. 

97. PRACTICE IN CivIL CasEs — Refusal to Nonsuit — 
Exceptions. A refusal to nonsuit a plaintiff is not 
exceptionable. The remedy is by a motion for new 
trial. — Bunker v. Goldsbore, 8. J. C. Me., Jan. 8, 1889; 16 
Atl. Rep. 543. 

98. PROBATE Law — Sale of Land. Under act Pa. 
April 18, 1858, the orphan’s court has jurisdiction to 
order a private sale of land. — Moorhead v. Woljf,8. C. 
Pa., Jan. 7, 1889; 16 Atl. Rep. 520. 

99. PUBLIC LANDS — Grants to State — Flowage. 
Lands were granted by the United States by act of 
Cong. Aug. 8, 1846, to the State of Wisconsin, to aid the 
latter in improving the navigation of the Fox and Wis- 
consin rivers: Held, that it was intended that the lands 
should be sold by the State, and the proceeds applied 
to making the improvements.— Zemlock v. United States, 
8. C. Wis., Jau. 29, 1889; 41 N. W. Rep. 445. 


100. PUBLIC Lanps—Lost Corners—Evidence. Un- 
der Mich. statutes, directing a surveyor to locate lost 
corners and record his survey, the record of the survey 
is evidence to show the true location of the corners but 
the surveyor’s work is not prima facie correct. — Hess v. 
Meyer, 8, C. Mich., Jan. 18, 1889; 41 N. W. Rep. 422. 


101. RAILROAD COMPANIES — Accident at Crossing — 
Contributory Negligence. Whether plaintiff's de- 
cedent was under all circumstances guilty of contribu 
tory negligence in crossing track was exclusively for 
the jury.—Palmer v. R. R., N. Y. Ct. App., Jan. 15, 1889; 19 
N. E. Rep. 678. 

102. RAILROAD COMPANIES — Crossing Track — Negli- 
gence. A person who attempts to cross a track 
where there was nothing to prevent his seeing a train 
if he had looked for it is negligent and cannot recover 
for injuries received.— Marland v. R, R., 8. C. Penn., Jan. 
7, 1889; 16 Atl. Rep. 623. 

108. RAILROAD COMPANIES — Foreclosure — Oross-bill. 
——Where a cross-bill is necessary to the defense of a 
party, he must file it to establish his defense.— American 
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Trust Co. v. E. ¢ W. R. R., U. 8. C. C. (Ala.), Jan. 11, 1889; 
37 Fed. Rep. 242. 

104. RAILROAD COMPANIES—Municipal Aid.—— Munic- 
ipal bonds issued without authority and void may be 
validated by an act of the legislature passed for that 
purpose.— Deyo v. Otoc Co., U. 8. C. C. (Neb ), Jan 2, 1889; 
37 Fed. Rep. 246. 

105. RAILROAD COMPANIES — Stock Killing. The 
term “wagon crossing” as used in Gen. Stat. Minn. 1878, 
ch. 84, § 54, refers to wagon roads used for public travel 
crossing railroads.— Salher v. C. M. ¢ W. Ry. Co., S.C. 
Minn., Jan. 29, 1889; 41 N. W. Rep. 408. 

106. RAILROAD COMPANIES — Stock Killing Cases. 
Under Code Iowa, § 1289, owner cannot recover for the 
killing of acow when he was present and had an op- 
portunity to drive the cow from the track.—Moody v. R. 
R., 8. C. Iowa, Jan. 25, 1889; 41 N. W. Rep. 477. 

107. RAILWAY COMMISSION—Mandamus.—— Sect. 8, ch. 
10, Gen. Laws 1887, Minn., vests the supreme court with 
original jurisdiction of proceedings by mandamus to 
compel compliance with act. — State v. Ry. Co., 8. C. 
Minn., Jan. 31, 1889; 41 N. W. Rep. 465. 

108. RELEASE AND DISCHARGE—Validity. Release 
given by plaintiff for injuries received as passenger can 
only be avoided for insanity.—Mo. Pac. Ry. Co. v. Brazil, 
8. C. Tex., Dec. 7, 1888; 108. W. Rep. 403. 

109. SALE — Statute of Frauds — Pleading. A de- 
fendant, denying in his answer the making of the con- 
tract upon which the action is brought, may avail 
himself of the defense that the agreement was void 
under the statute of frauds. — Fontaine v. Bush, 8. C. 
Minn., Jan. 81, 1889; 41 N. W. Rep. 467. 

110. SALE— When Title Passes. Under a contract 
by which the vendor agrees to deliver materials of a 
specified quality on the cars at a place named, to be 
used by the vendee inthe erection ofa court-house, 
the title to such materials, placed on the cars as agreed, 
consigned to the vendee, is in the vendee, and they are 
liable to a levy under an execution against him, while 
still on the cars. — Rechtin v. McGary, 8. C. Ind., Jan. 26, 
1889; 19 N. E. Rep. 731. 

111. SCHOOL- DISTRICTS—Contracts—Cor poration. 
Where one has given his promissory note to a corpora- 
tion as such, he cannot, in an action upon the note, 
deny the incorporation of the plaintiff. — School district 
No. 61 v. Collins,8. C. Dak., Feb. 9, 1889; 41 N. W. Rep. 
466. 

112. SCHOOL- DISTRICTS—Contracts— Ratification. 
Though a board of directors have exceeded its powers 
in making a contract, its action is ratified by a vote of 
the electors authorizing itto settle a disputed claim 
growing out of such contract. — Everts v. Rose Grove, 8. 
Iowa, Jan. 29, 1889; 41 N. W. Rep. 478. 

113. SCHOOLS AND SCHOOL. DISTSICTS—Validity of War- 
rant. An order for the payment of school funds, 
drawn with the concurrence of two only of the three 
trustees of a district, one of whom is interested in it, is 
void.—Shakespear v. Smith, 8. C. Cal., Dec. 29, 1888; 20 Pac. 
Rep. 300. 

114. SECURITY FOR COSTS. A motion to dismiss 
will not be sustained where plaintiff files security for 
costs a few days after the expiration of the time within 
which it was ordered by the court. — King v. Jackson, 8. 
































117. STREET RAILROADS — Location of Road. In 
proceedings under Laws N. Y. 1875, ch. 606, relating to 
the construction of steam railways in cities, posted 
notices along the road is sufficient notice to parties in- 
terested. — In re Union El. R. Co., N. Y. Ct. App., Jan. 15, 
1889; 19 N. E. Rep. 664. 

118. TAXATION—Action by Tax-payer — Objections to 
Sale. A private citizen, suing as a tax-payer, under 
the “act for the protection of tax payers,” (Laws N. Y. 
1881, ch. 531,) to restrain the execution and delivery of 
the leases to the purchaser, a corporation, cannot ob- 
ject that the contract of purchase by the latter was 
ultra vires. — Starinv. Statan Island Co., N. Y. Ct. App., 
Jan. 15, 1889; 19 N. E. Rep. 670. 

119. TAXATION—Assessment, Laws, 1881, § 1, ch. 5, 
Minn., providing for assessing taxes upon property for 
past years does not authorize the including in such as- 
sessment of penalties for such years.—State v. Land Co, 
8. C. Minn., Jan. 31, 1889; 41 N. W. Rep. 465. 

120. TAXATION — Assessment. A court of equity 
will not restrain the collection of a tax unless it is nec- 
essarily unjust and unequal.— Canfeld v. Bayfield Co., 8. 
C. Wis., Jan. 29, 1889; 41 N. W. Rep. 437. 

121, TAXATION—Payment.——In an action to set aside 
tax-sale, evidence of payment of taxes was not rebutted 
by the fact that the stubof the receipt did not show 
payment on the lot in controversy. — Right v. Slocum, 8. 
C. Iowa, Jan. 25, 1889; 41 N. W. Rep. 477. 

122. TAX-SALE — Redemption by Tenant in Common. 
When a tenant in common takes a deed of the 
whole property from a purchaser at a tax-sale, he must 
be presumed, to have done so in the exercise of a legal 
right, and the whole property will be redeemed from 
the sale.—Hurley v. Hurley, 8. J. C. Mass., Jan. 16, 1889; 19 
N. E. Rep. 545. 

123. TrRusts— Compensation of Trustees. Under 
the statute allowing commissions to a trustee for *‘re- 
ceiving and paying out” money, an allowance of one 
moiety upon receipt, and the other upon disbursement, 
ofthe fund is proper. — In re Willet’s Estate, N. Y. Ct. 
App., Jan. 22, 1889; 19 N. E. Rep. 690. 

124. TRUSTS — For Married Woman. A decree of 
district court of Pa., allowing a trustee of land ofa 
married woman to convey the property to her, and 
discharge him from acting longer as trustee, rendered 
with the consent of the cestui que trust and her husband 
is valid until reversed on appeal. — Bigham v. Henrici, 8. 
C. Penn., Jan. 7, 1889; 16 Atl. Rep. 618. 

125. WILLS— Construction. A devise to A and in 
case she dies single to B, vests an absolute estate in A 
upon her marriage.— Appeal of Davison, 8. C. Penn., 16 
Atl. Rep. 598. * 

126. WILLS—Requisites—Effect of Probate.——A paper 
drawn at the instance of deceased as his will, but never 
signed or seen by him, does not comply with the act of 
1833, Penn., providing that a will must be signed by the 
testator, and such a paper isa nullity.— Wallv. Wali, 
8. C. Penn., Jan. 28, 1889; 16 Atl. Rep. 598. 

127. WITNESS—Reputation—Impeachment. —— Where 
the cross-examination of impeaching witnesses shows 
that they know nothing of the reputation for truth and 
veracity of the witness in the neighborhood in which he 
lives, their testimony should be excluded. — Clapp v. 


























C. Neb., Jan. 16, 1889; 41 N. W. Rep. 448. 

115. STATUTE OF FRaUDs — Part Performance. —~ The 
deiivery of possessiog to complainant and her husband, 
and the construction of the house under their direction 
and control, constituted a sufficient part performance 
to satisfy the statute of frauds. — Brown v. Sutton, U. 8. 
8. C., Jan. 28, 1889; 9 8. C. Rep. 273. 


116. STATUTES—Repeal—Marriage — License Fee. 
Acts Md. 1886, ch. 261, and ch. 497, both repealing Code 
art. 60, relating to marriages, are inconsistent. They 
were passed on different days, but approved the same 
day: Held, that they will be presumed to have been ap- 
proved in their numerical order.—State v. Davis, Md. Ct. 
App., Feb. 8, 1889; 16 Atl. Rep. 529. 








Engledow, 8. C. Tex., Dec. 11, 1888; 108. W. Rep. 462. 

128. WritTs—Service by Publication—Non resident De- 
fendant. —— — Under Code Civil Proc. N. Y. § 489, an 
order for service of summons by publication cannot be 
granted, as to a non-resident defendant, where it does 
not appear that the cause of action arose within the 
State.— Bryan v. University Pub. Co., N. Y. Ct. App., Feb. 
9, 1889; 19 N. E. Rep. 825. 

129. WRriTs—Service on Non-residents.——-—-Code Colo. 
1883, §§ 44, 45, authorizing service on non-residents by 
publication of summons, and making a personal serv- 
ice of summons on a non-resident out of the State 
equivalent to service by publiction, do not authorize 
the rendering of a personal judgment on such service.— 
Denny v. Ashley, 8. C. Colo., Jan. 18, 1889; 20 Pac. Rep. 831. 
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